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PREFACE

The International Institute of Islamic Thought was established as an
educational trust in 1981 to promote research and publications to aid in the
education of the ummah. As part of its [OK agenda, the IIIT has consistently called
for a critical evaluation of existing disciplines and their methodologies - a call for
epistemological reform based on twin sources of knowledge i.e. revelation and the
universe. The aim was to re-mould disciplines taught in universities that would
project the Islamic worldview in those disciplines for the betterment of the ummah
and humanity at large.

The late Ismail Raji al-Faruqi, one of the founders of the IIIT in his IOK-
Principles and Workplan (1982) talked about the need to develop textbooks that
required ‘mastery of both modern knowledge and Islamic heritage’ and based on
a critical evaluation of both - to have creative synthesis. More recently another
co-founder of the IIIT- the late AbdulHamid Abu Sulayman (who was 2nd Rector
of the International Islamic University Malaysia from 1988-1998)- initiated the
Textbook/Teaching Materials Project (TMP) that was meant to produce books to
be utilised for courses being taught at the IIUM. This was backed up with generous
research funding from the IIIT.

Since late 2017, the TMP has been introduced not only in the [IUM, but
also in a few other institutions of higher learning. Funds are granted to academics
teaching a specific course/s to produce a course-book that would be used as a main
reference in a particular course/s. Proposals and manuscripts were reviewed and
feedback conveyed to the author. In many ways, these books are still ‘a work in
progress’. They are not meant for commercial purposes and have rather limited
distribution. The aim is to utilise these materials in class, to receive further feedback
from scholars and others and to keep improving these books until they become
standard textbooks to be used in the courses taught.

The book that you have in your hands now is a result of these efforts. The
IIT East and SouthEast Asia Office is pleased to contribute to this project to realise
the goals of its founders.

We look forward to constructive input for further improvement.

T East and SouthEast Asia Office
1IUM Gombak, Kuala Lumpur
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INTRODUCTION
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Praise be to Allah, we seek His help and His forgiveness. We seek refuge with Allah
from the evil of our souls and our bad deeds. Whomsoever Allah guides will never
be led astray, and whomsoever Allah leaves astray, no one can guide. I bear witness
that there is no God but Allah and that Muhammad is His slave and Messenger.
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«O you who believe! Fear Allah (by doing all that He has ordered and by abstaining
from all that He has forbidden) as He should be feared. [Obey Him, be thankful
to Him, and remember Him always], and die not except in a state of Islam [as
Muslims (with complete submission to Allah)].»

(Al ‘Imran, 03:102)
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«O mankind! Be dutiful to your Lord, Who created you from a single person (Adam),
and from him (Adam) He created his wife [Hawwa (Eve)], and from them both He
created many men and women, and fear Allah through Whom you demand (your
mutual rights), and (do not cut the relations of) the wombs (kinship). Surely, Allah
is Ever an All-Watcher over you.»

(Al-Nisa’, Q4:1)
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«O you who believe! Keep your duty to Allah and fear Him and speak (always)
the truth. He will direct you to do righteous good deeds and will forgive you
your sins. And whosoever obeys Allah and His Messenger has indeed achieved a
great achievement (i.e. he will be saved from the Hellfire and will be admitted to
Paradise.)»

(Al-Ahzab, 033:70-71)
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Verily, the most truthful speech is the Book of Allah, the best guidance is the
guidance of Muhammad, and the worst affairs are newly invented matters. Every
newly invented matter is a religious innovation, and every religious innovation is
misguidance, and every misguidance is in the Hellfire.

The objective of this book is to address pertinent issues related to wealth
management and distribution within the framework of Islam. It seeks to provide a
clear and comprehensive understanding of the topics under discussion, catering not
only to students but also to anyone pursuing knowledge of Islamic principles.

The methodology employed in this compilation draws upon the Qur’an,
Sunnah, the opinions of the Companions, and the consensus of scholars. In cases
of controversy, different perspectives are generally not elaborated upon unless
deemed necessary. Instead, the book presents the most authoritative opinions from
scholars, as guided by relevant texts, in a succinct manner.

The authors have concentrated on delivering essential information for students
in this field of study, prioritizing brevity. The content is organized into chapters by
topic, including bayt al-mal, zakah, voluntary sadaqah, hibah, waqf, wasiyyah,
estate administration, and inheritance. The discussion commences with bayt al-
mal, as it serves as the central theme that intersects with the other topics. It is
imperative for students to familiarize themselves with bayt al-mal prior to engaging
with subsequent subjects.

We beseech Allah (Exalted be He) to render this work beneficial for the
Ummah.






CHAPTER TWO:
BAYT AL-MAL
(PUBLIC TREASURY)

LEARNING OUTCOMES

By the end of this section, the students should be able to:

1. Know the meaning of Bayt al-mal and a bit of its history.

2. Identify the sources of income of Bayt al-mal.

3. Learn more about the polices and expenditures of Bayt al-mal.
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Baytul-mal, or baytu mal al-muslimin, denotes an institution tasked with
overseeing and managing the wealth of the Islamic state. During the era of Prophet
Muhammad (Peace and Blessings of Allah be upon him), there was no singular,
established framework designated for the collection of all Muslim wealth, such
as zakah, jizyah, sadagah, and the spoils of war. The formal establishment of this
institution began during the period of the Rightly Guided Caliphs, particularly
under the governance of ‘Umar bin al-Khattab (May Allah be pleased with him).
This development was prompted by the substantial wealth amassed by the Ummah
during their rule, perceived as a divine blessing from Allah (Exalted be He).

The functions performed by bayt al-mal in that era can be likened to the
responsibilities of a contemporary finance ministry. Accordingly, any property that
is not individually owned but is communal and belongs to the public is classified
as the property of bayt al-mal (public treasury). It is not requisite for such property
to be physically located within the treasury's vaults. Any revenue generated for the
state that is not explicitly allocated by Shart ‘ah to a specific group of Muslims,
but which is recognized as belonging to the broader Muslim community, thus
constitutes part of the public treasury. The primary functions of bayt al-mal include
the collection, management, and allocation of public funds. The /mam has the
authority to utilize these funds to address the general expenses of the state, as
substantiated by relevant narrations:
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Narrated by Abii Hurayrah (May Allah be pleased with him) that the Prophet
(Peace and Blessings of Allah be upon him) said, «It is not on my own that I give
you or withhold from you; I am just a treasurer, putting it wherever I have been
commanded.»"

‘Umar bin al-Khattab (May Allah be pleased with him), the second caliph, is
reported to have said:
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...In my opinion, there are only three things to be done with respect to public
money: it should be collected with due right, it should be given to whom it is due,
and it should be denied from improper use. My position vis-a-vis public money is
like that of an orphan's guardian. If [ can afford it, I will take nothing out of it, if
need it, I will take only what is customarily required...?

1. Abt Dawtd Sulayman bin al-Ash‘ath, Sunan Abt Dawiid, no. 2949.
2. Abu Yusuf Ya‘'qub bin Ibrahim, Kitab al-Kharaj, 117.
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2.1 SOURCES OF INCOME

The bayt al-mal derives its income from several key sources:

Public Property: This category encompasses mineral resources, such as gold,
silver, iron, oil, gas, and other natural assets, including rivers and forests, that
are publicly owned. The government oversees the management of these
properties, and any revenue generated from them is allocated to the bayt al-
mal.
Al-Ghanimah and Fay : These terms refer to the spoils of war acquired by the
mujahidin from their adversaries.
Zakah: This represents the mandatory charity that is required from every
Muslim who meets the necessary conditions.
Kharaj: Referring to agricultural taxes, kharaj is collected from farmers
utilizing land owned by the bayt al-mal, rather than any individual Muslim or
specific group. The amount of kharaj assessed is contingent upon the quality
of the land, including factors such as fertility and irrigation requirements.
‘Ushiir: This is the customs duty imposed on imported goods produced by
non-Muslims (kuffar). It is recognized that foreign manufacturers and traders
profit from the domestic markets of Muslim nations while levying taxes on
Muslim traders bringing goods into their territories. A tenth of the trading
value is collected from foreign kuffar traders operating within a Muslim state.
Notably, ‘Umar bin al-Khattab (May Allah be pleased with him) was the first
to implement the ‘wushir after observing that non-Muslims were imposing
customs duties on goods imported from Muslim merchants.
Jizyah: This is a tax levied on all adult male non-Muslims (kuffar) residing
in an Islamic state. It serves as compensation for the protection and various
social services provided by the Islamic government. The prevailing viewpoint
suggests that there is no established minimum or maximum amount for the
Jizyah; rather, the determination of the rate is at the discretion of the /mam,
who bases it on the financial capacity of each individual. Historical accounts
indicate that when the Prophet Muhammad (Peace and Blessings of Allah be
upon him) appointed Mu‘adh bin Jabal (May Allah be pleased with him) to
Yemen, he instructed him to collect one dinar or its equivalent in clothing from
every eligible dhimmi.® “‘Umar bin al-Khattab (May Allah be pleased with him)
would take four dmar (gold coins) from the people using dinars, and 40
dirhams (silver coins) from those using dirhams yearly during his reign. This
shows that jizyah is situational and based on capability. The Prophet (Peace
and Blessings of Allah be upon him) was aware of the weakness of the people
of Yemen and was thus lenient with them. Similarly, ‘Umar bin al-Khattab
(May Allah be pleased with him) knew about the financial capability of the

3. Abu Dawid Sulayman bin al-Ash‘ath, Sunan Abi Dawid, no. 1576.
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people of Sham, and thus he asked them to pay more. Mujahid bin Jabr (May
Allah have mercy on him) was once asked, “Why is it that the people of Sham
have to pay four dinars while the people of Yemen pay only one dinar?” He
replied, “Tt is based on ease and the ability of the payer.”

7. Service fees which the government may charge for its services that it renders
to the general public.

8. Heirless properties refer to assets that belonged to individuals who have
deceased without leaving a wasiyyah or identifiable heirs to inherit their
estate.’

2.2 POLICIES

One of the fundamental objectives of the Islamic economic system is to
protect, sustain, and enhance human welfare. Consequently, all economic policies
implemented by the government should be oriented toward Shari‘ah principles.
The government has a responsibility to promote Islamic values by appropriately
emphasizing both the material and spiritual welfare of its citizens. Therefore,
fiscal policies must be designed to achieve this overarching goal.® An Islamic state
government has numerous roles to fulfill through its policies:

1. They should enable people to worship Allah (Exalted be He), enjoin the right,
and forbid the wrong.
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«Allah has promised those among you who believe and do righteous good deeds,
that He will certainly grant them succession to (the present rulers) in the land,
as He granted it to those before them, and that He will grant them the authority
to practice their religion which He has chosen for them (i.e. Islam). And He will
surely give them in exchange, a safe security after their fear (provided) they (i.e.
believers) worship Me and do not associate anything (in worship) with Me. But
whoever disbelieves after this, they are the Fasiqun (rebellious, disobedient to
Allah).»

(Al-Nir, 024:55)

4. For more details, see Sayyid Sabiq, Figh al-Sunnah, 859-61.
5. For more details, see Al-Mawardi, Al-Ahkam al-Sultaniyyah wa al-Wilayat al-Diniyyah, 277-9.
6. Fiscal policy is a government economic policy concerned with the collection and expenditure of revenue.
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«Those (Muslim rulers) who, if we give them power in the land, (they) enjoin
for Igamah al-Salah (i.e. to perform the five compulsory congregational salah
[prayers; the males in mosques]), to pay the zakah, and they enjoin al-ma ‘riif (i.e.
Islamic Monotheism and all that Islam orders one to do) and forbid al-munkar (i.e.
disbelief, polytheism, and all that Islam has forbidden) [i.e. they make the Qur’an
as the Law of their country in all the spheres of life]. And with Allah rests the end
of (all) matters (of creatures).»

(Al-Hajj, 022:41)
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«Indeed, We have sent Our Messengers with clear proofs, and revealed with them
the Scripture and the Balance (justice) that mankind may keep up justice. And We
brought forth iron wherein is mighty power (in matters of war), as well as many
benefits for mankind, that Allah may test who it is that will help Him (i.e. His
religion) and His Messengers in the unseen. Verily, Allah is All-Strong, All-Mighty.»

(Al-Hadid, Q57:25)

2. It is essential to ensure that the fundamental needs of the population are
adequately addressed, which necessitates the promotion of economic growth.

3. The state must also safeguard the religion, life, property, intellect, honor, and
lineage of its Muslim citizens.

4. Furthermore, it is imperative for the state to maintain law and order and ensure
the provision of justice. Consequently, an Islamic state should possess
sufficient resources to develop and enhance its defense capabilities.

5. An Islamic government should refrain from initiating any projects that are
prohibited by Shari ‘ah, including the establishment of breweries and gambling
establishments.
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«O you who believe! Intoxicants (all kinds of alcoholic drinks), gambling, al-
ansab, and al-azlam (arrows for seeking luck or decision) are an abomination of
Shaytan's handiwork. So avoid (strictly all) that (abomination) in order that you
may be successful.»

(Al-Ma ‘idah, Q5:90)
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6. Experts should be consulted on the best ways to collect and spend Shari ‘ah-
compliant revenue.
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«And by the Mercy of Allah, you dealt with them gently. And had you been severe
and harsh-hearted, they would have broken away from about you; so pass over
(their faults), and ask (Allah’s) Forgiveness for them; and consult them in the
affairs. Then when you have taken a decision, put your trust in Allah, certainly,
Allah loves those who put their trust (in Him).»

(Al ‘Imran, 03:159)
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«And those who answer the Call of their Lord (i.e. to believe that He is the only One
Lord [Allah], and to worship none but Him Alone), and perform al-salah (Igamah
al-Salah), and who (conduct) their affairs by mutual consultation, and who spend

of what We have bestowed on them.»
(Al-Shiira, Q42:38)

2.3 EXPENDITURES

Every expenditure that must be incurred for the benefit of the Muslim
community as a whole (masalih al-muslimin) is deemed a liability of the bayt al-
mal. The expenditure functions of an Islamic state government can be categorized
into three principal areas:

1. Expenditure functions mandated by the Shar7 ‘ah on a permanent basis, which
includes the allocation of zakat funds to the eight designated beneficiary
groups as outlined in the Qur’an.

2. Expenditure functions derived from Shari ‘ah through the process of ijtihad.

3. Expenditure functions articulated by the government via a consultative
process.

Fundamental components of public expenditure encompass defense, law
and order (justice), public administration, fulfillment of basic needs, da ‘wah,
environmental protection, economic development, and scientific research. It is
important to note that the list of public expenditure functions cannot be considered
fixed, as the socio-economic needs of society may evolve over time. Ultimately,
Allah (Exalted be He) possesses complete knowledge of all matters.
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2.4 QUESTIONS

L.

2.

What is the definition of bayt al-mal?

State three sources of income for the bayt al-mal?

Who has been reported to be the first to establish the bayt al-mal?

Is there a bayt al-mal in these modern days? If not, what is the substitute?

Mark as TRUE or FALSE:

The Shari ‘ah has fixed the areas of expenditure of bayt al-mal.

Abii Bakr (May Allah be pleased with him) was the first caliph to charge
‘ushir.

The Ministry of Finance is the perfect substitution of the bayt al-mal in this
modern era.

Write short notes on the reason why there was no bayt al-mal during the time
of the Messenger of Allah (Peace and Blessings of Allah be upon him) and
Abii Bakr (May Allah be pleased with him).

FURTHER READING MATERIALS

1. Al-Mawardi, Abtu al-Hasan ‘Ali bin Muhammad bin Habib. A/-Ahkam
al-Sultaniyyah wa al-Wildyat al-Diniyyah. Kuwait: Dar Ibn Qutaybah,
1989..k

2. Zaidan, Ahmad. The Rightly Guided Caliphs. Egypt: Islamic Inc, 1998

3. Al-Mawsii ‘ah al-Fighiyyah al-Kuwaytiyyah. 45 vols. Kuwait: Ministry of
Awqaf and Islamic Affairs, 1983






CHAPTER THREE:
ZAKAH

LEARNING OUTCOMES

By the end of this section, the students should be able to:

1. Know the meaning of zakah, its objectives and the difference between
zakah and taxes.

2. Know more about the conditions and the types of wealth liable for zakah.

3. Learn more about the nisab of the zakatable items and the amount to be
given.

4. Learn more about zakah disbursement and the people who are entitled
to it.

13
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3.1 INTRODUCTION

Zakah is one of the pillars of Islam.
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Narrated Ibn “Umar (May Allah be pleased with them both) that Allah's Messenger
(Peace and Blessings of Allah be upon him) said, «Islam is based on (the following)
five (principles): to testify that none has the right to be worshiped but Allah and
that Muhammad is Allah'’s Messenger, to offer the (compulsory congregational)
prayers dutifully and perfectly, to pay zakah (i.e. obligatory charity), to perform
Hajj (i.e. Pilgrimage to the House of Allah), and to observe fast during the month
of Ramadan.»’

Zakah has been mentioned several times in the Qur’an; In fact, it is mentioned
together with salah around eighty-two (82) times, indicating that zakah is the most
important pillar of Islam after salah. Allah (Exalted be He) says:
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«But if they repent, perform al-salah (Igamah al-Salah), and give zakah, then they

are your brethren in religion. (In this way) We explain the ayat (proofs, evidences,

verses, lessons, signs, revelations, etc.) in detail for a people who know.»
(Al-Tawbah, 09:11)
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«And perform al-salah (Igamah al-Salah), give zakah, and whatever of good
[deeds that Allah loves] you send forth for yourselves before you, you shall find it
with Allah. Certainly, Allah is All-Seer of what you do.»

(Al-Bagarah, Q2:110)

Zakah was mandated for the believers during the period in Makkah, although
its specifics were not outlined at that time. The detailed regulations governing
Zakah were subsequently revealed in Madinah in the second year of the Hijrah.®

7. Ibn Hajar, Ahmad bin ‘Alf, Sahih al-Bukhari ma“ al-Fath, no. 8.
8. Al-Qaradawi, Figh al-Zakah, 58—62.
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3.2 DEFINITION

Linguistically, zakdh means growth and purification. Technically, Zakah is
obligatory charity that must be given from specified wealth (i.e. type and amount)
to specified groups of people [as mentioned in the Qur’an] at a specific time.’

The other term used in the Qur’an that corresponds with zakah is sadaqah.
Sadagah is categorized into two distinct types: voluntary and obligatory. Voluntary
sadagah pertains to any form of charity that is given for the sake of Allah (Exalted be
He), whereas zakah denotes a mandatory portion that must be paid by a financially
capable Muslim whose wealth has attained the minimum threshold known as nisab.
It is important to note that zakah constitutes a duty for the affluent, while those in
need possess a legitimate claim to receive it.'”

3.3 OBJECTIVES AND BENEFITS

Zakah serves as an antithesis to usury, leading to markedly different outcomes.
The fundamental purpose of paying zakah is to attain the pleasure of Allah (Exalted
be He) through compassionate assistance to those in need, characterized by kindness
and self-denial. In contrast, usury embodies a defiance of Allah (Exalted be He),
accompanied by hard-heartedness, excessive greed, and the heartless exploitation
of others. The zakah system fulfills a distributive function by transferring wealth
from the affluent to the impoverished, thereby preventing the concentration of
wealth in a few hands. This distribution fosters equity, promoting social security,
justice, and the alleviation of poverty. Furthermore, zakah cultivates a sense of
mutual love and brotherhood between individuals of differing economic statuses.

At an individual level, the act of giving zakah refines one's character and
mitigates moral shortcomings such as greed and an excessive attachment to material
wealth. It acts as a safeguard against the displeasure of Allah (Exalted be He) and
the potential consequences of the hereafter, ultimately guiding individuals toward
His mercy and favor.

It is noteworthy that zakah is not levied on resources necessary for converting
raw materials into finished goods and services, thus promoting business activity
and enhancing productivity. An additional advantage of the zakah framework is its
imposition on liquid assets rather than on land or other production factors, which
incentivizes entrepreneurs to invest their capital. This investment yields a favorable
impact by generating job opportunities and creating sources of income, thereby

9. Al-Bahiti, Mansir bin Yainus, A/-Rawd al-Murbi‘, vol. 4, p. 9.
10. Al-Qaradawi, Figh al-Zakah, 37-42.
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contributing to the reduction of poverty. Lastly, an intriguing aspect of the zakah
system is that it discourages the hoarding of wealth, as funds are distributed to
those in need, thereby fostering a more equitable economic environment.

3.4 CONDITIONS FOR OBLIGATION

Scholars have delineated specific conditions that must be met for zakah to be
obligatory for an individual. The primary conditions are as follows:

1. Islam:An individual must be a Muslim to be liable for zaikah. There are varying
opinions among different madhhabs regarding whether children or individuals
deemed mentally incapacitated who possess zakatable property are exempt
from this obligation. The Hanafis maintain that such individuals are not duty-
bound to pay zakah, while the majority holds the contrary view.

2. Ownership: It is essential for the individual to possess full ownership of the
wealth in question. Consequently, a slave is not required to pay zakah, as their
possessions are considered the property of their owner.

3. Nisab: The wealth must meet the threshold value known as nisab, which is the
minimum amount that must be reached before zakah becomes obligatory.

4. Hawl: The individual must retain possession of the wealth for a complete
Islamic lunar year, referred to as a hawl. This requirement is derived from
relevant narrations and guidelines within Islamic jurisprudence:
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Narrated Nafi“ that ‘Abd Allah bin ‘Umar said (May Allah be pleased with them),
«Whoever acquired wealth, then there is no zakah on it until al-hawl has passed. » !

The payment of zakah is expected to occur promptly at the prescribed time, with
any delays deemed unacceptable unless justified by a valid reason. Additionally, it
is permissible to make advance payments. According to the teachings of Imam al-
Shafi ‘T, if an individual defers zakah payments for multiple years, they are required
to remit the cumulative amount owed for the preceding years.

Sawm: Most scholars maintain the position that the obligation of zakah does
not apply to an individual who utilizes fodder and forage to nourish their livestock,
rather than permitting them to graze in natural pastures.

11. Malik bin Anas, Al-Muwatta’, no. 557; Al-Bayhaqi, Ahmad bin al-Husayn bin ‘Ali, Al-Sunan al-Kubra, no. 7356; see also
Al-Tirmidhi, Sunan al-Tirmidht, nos. 635-6; Al-Daraqutni, ‘Ali bin ‘Umar, Sunan al-Daraqugnt, nos. 1864-72.
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Additionally, certain conditions have been articulated by various scholars,
including the condition of growth, which stipulates that the funds must possess
productive characteristics. While there exist numerous other conditions, this
discussion will focus on the aforementioned criteria due to the constraints of
brevity. These conditions reflect the consensus of the majority and are commonly
documented in literature pertaining to the subject.!

3.5 TYPES OF WEALTH LIABLE FOR ZAKAH
Zakah is obligatory on the following types of wealth:

Gold, silver, and currencies

Trade goods

Agricultural produce, plants, and fruits
Minerals and rikaz

Livestock

kv =

3.5.1 Gold, Silver, and Currencies

Zakah becomes obligatory when an individual's assets reach the level known
as nisab. The nisab for gold is defined as 20 mithgal, which is equivalent to 85
grams, whereas the nisab for silver is established at 595 grams. Some scholars
suggest that if the combined total of both gold and silver reaches the nisab standard
for either metal, the obligation of zakah is triggered. However, according to /mam
al-Shafi'T and a narration attributed to /mam Ahmad, it is advised that gold and
silver should not be combined, as the Sunnah distinctly separates the two.'* This is
supported by the following narration:
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Narrated ‘Ali bin Abt Talib (May Allah be pleased with him) that the Prophet (Peace
and Blessings of Allah be upon him) said, « When you possess two hundred dirhams
and one year passes on them, five dirhams are payable. Nothing is incumbent on
you, that is, on gold, till it reaches twenty dinars. When you possess twenty dinars
and one year passes on them, half a dinar is payable. Whatever exceeds that will
be reckoned properly.»"*

12. For more details regarding conditions, see Al-Bahiiti, Manstr bin Yanus, Al-Rawd al-Murbi*, vol. 4, pp. 9-35 and pp. 37-75;
see also Al-Qaradawi, Figh al-Zakah, 95-119.

13. Al-Bahuti, Mansir bin Ytnus, AI-Rawd al-Murbi‘, vol. 4, pp. 124-5.

14. Abt Dawtd Sulayman bin al-Ash‘ath, Sunan Abt Dawiid, no. 1573.
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If the total amount of cash held is equivalent to the value of 85 grams of gold
or 595 grams of silver, as determined by the specific regulations of the relevant
country, the obligation to pay zakah arises. The prescribed portion of zakah is set
at 2.5%, as established by the Prophet Muhammad (Peace and Blessings of Allah
be upon him). This principle is further supported by the previously referenced
narration.

Type Nisab Equivalence (g)
Gold 20 dinars 85¢g
Silver 200 dirhams 595¢g

Equivalent to that of gold or | Value of 85g of gold or 595¢g

Paper currenc . .
p y silver of silver

Zakah from gold, silver, and paper currency

3.5.1.1 Debt

In instances where the borrower acknowledges the debt and demonstrates both
the willingness and capacity to repay it, the creditor is obligated to pay zakah on
the debt for each year it remains outstanding with the debtor. In this scenario, the
debt functions similarly to funds that the creditor has saved in a bank: while not
immediately accessible, it remains available upon request. Conversely, if the debt
is not acknowledged or if the borrower is either unwilling or unable to repay it,
the creditor is required to pay zakah on the debt only for the year in which it is
received. This practice aligns with the actions of notable figures such as ‘Umar,
‘Uthman, Jabir, and ‘Abd Allah bin ‘Umar (may Allah be pleased with them).'s

Scholarly discussions indicate that the presence of sufficient wealth reaching
the threshold of nisab obligates an individual to fulfill their zakah obligations,
regardless of any outstanding debts.

3.5.1.2 Jewelry

As previously noted, zakah is applicable to gold once it attains the minimum
threshold known as nisab. However, there exists a divergence of opinions regarding
the zakah obligations on gold or silver jewelry possessed by women for decorative
purposes upon reaching the nisab of either gold or silver.

15. Abt ‘Ubaydah al-Qasim bin Sallam, 4-4mwal, 530-8.
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Most Islamic jurisprudential schools of thought contend that standard jewelry
owned by women for the purpose of beautification is exempt from zakah. In this
view, should a woman possess an excessive quantity of jewelry that could be
deemed extravagant, or if she retains it as a form of wealth, she is then required to
pay zakah. Conversely, Imams Abtu Hantfah and Ibn Hazm maintain that zakah is
mandatory on women's jewelry, provided that it meets the nisab criteria and is held
for a complete lunar year.
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‘Amr bin Shu‘ayb narrated from his father, who narrated from his father (May
Allah be pleased with them), that a woman came to the Messenger of Allah (Peace
and Blessings of Allah be upon him) with a daughter of hers, and on the daughter s
hand were two thick bangles of gold. He said, «Do you pay zakah on these?» She
said, “No.” He said, « Would it please you if Allah were to put two bangles of fire
on you on the Day of Resurrection?» So, she took them off and gave them to the
Messenger of Allah (Peace and Blessings of Allah be upon him) and said, “They
are for Allah and His Messenger (Peace and Blessings of Allah be upon him). "'
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Narrated Umm Salamah (May Allah be pleased with her): I used to wear gold
ornaments. I asked, “Is that a treasure (kanz), O Messenger of Allah? ” He replied,
«Whatever reaches a quantity on which zakah is payable is not a treasure (kanz)
when the zakah is paid.»"

Therefore, this viewpoint represents the most accurate perspective based on
specific evidence that remains uncontradicted by broader or less authentic sources.
It is recommended that a Muslim woman exercise caution and fulfill her obligation
of zakah on her jewelry upon reaching the nisab threshold.

‘L@;\.é_mdﬁ}iycMﬂ‘}[_,uAJn_\ameu»g‘m\d)qub d)s.:cm‘m\u_..a)o})hu_ﬂuc
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16. Ibn Hajar, Ahmad bin ‘Ali, Buliigh al-Maram, nos. 606-7.
17. Ibid., no. 608.
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Abii Hurayrah (May Allah be pleased with him) narrated that the Messenger of
Allah (Peace and Blessings of Allah be upon him) said, « There is no owner of gold
or silver who does not pay what is due on them, but when the Day of Resurrection
comes, there will be beaten out for him plates of fire which will be heated in the
Fire of Hell, and his sides, forehead and back will be branded with them. Every
time they cool down, they will be reheated for him, on a day the length of which is
as fifty thousand years, until judgment is passed among the people. Then he will be
shown his path, either to Paradise or to Hell.»

It was said, “O Messenger of Allah, what about camels?” He (Peace and Blessings
of Allah be upon him) said, «There is no owner of camels who does not pay what
is due on them — which includes milking them on the day when they are brought to
water — but when the Day of Resurrection comes, a vast plain will be spread out
for them, and the whole herd will be gathered, and not a single young camel will be
missing. They will trample him with their hooves and bite him with their mouths,
and every time the first one of them has passed the last of them will return, on a day
the length of which is as fifty thousand years, until judgment is passed among the
people. Then he will be shown his path, either to Paradise or to Hell. »
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It was said, “O Messenger of Allah, what about cattle and sheep?” He (Peace and
Blessings of Allah be upon him) said, «There is no owner of cattle or sheep who
does not pay what is due on them, but when the Day of Resurrection comes, a vast
plain will be spread out for them, and the whole herd will be gathered, and not one
of them will be missing, and there will be none with twisted horns, missing horns
or broken horns. They will gore him with their horns and trample him with their
hooves. Every time the first one of them has passed the last of them will return, on
a day the length of which is as fifty thousand years, until judgment is passed among
the people. Then he will be shown his path, either to Paradise or to Hell.»

It was said, “O Messenger of Allah, what about horses?” He (Peace and Blessings
of Allah be upon him) said, «Horses are of three types: those which are a burden for
a man, those which are a shield for him, and those which are a source of reward.

As for those which are a burden, a man keeps them to show off and to oppose the
people of Islam. They are a burden (of sin) for him. As for those which are a shield
for a man, he keeps them for the cause of Allah (i.e. Jihad), and he does not forget
the rights of Allah concerning their backs and their necks. They will be a shield
for him. As for those which bring reward to a man, he keeps them for the people of
Islam for the cause of Allah, in a meadow or field. They do not eat anything from

that meadow or field, but it will be recorded for him as hasanat, however much they
eat. And their dung and urine will be recorded for him as hasanat. If they break
their halters and run away over one or two hills, Allah will record the number of
their hoof marks and dung for him as hasanat. If their owner takes them to a river
and they drink from it, even though he did not intend to give them water, Allah

(Exalted be He) will record the amount that they drank for him as hasanat.»

1t was said, “O Messenger of Allah, what about donkeys?” He said, «Nothing has
been revealed to me about donkeys except this comprehensive ayah, (So whosoever
does good equal to the weight of an atom (or a small ant) shall see it. And whosoever
does evil equal to the weight of an atom (or a small ant) shall see it.)
[Al-Zalzalah, 099:7-8]»'®

3.5.1.3 Houses, Factories or Vehicles for Rent

In the context of property ownership, residences are not subject to zakah
obligations. Conversely, properties intended for sale are classified as trade goods
(‘uritd al-tijarah) and therefore are liable for zakah. The zakah is based on the
value of these properties, provided that all requisite conditions pertaining to zakah
on trade goods are met.

18. Muslim bin al-Hajjaj, Sahth Muslim, no. 2290. Translation adopted from the English edition by the same publisher.

21



22

FIQH FOR THE ECONOMIST: WEALTH DISTRIBUTION

In contemporary times, substantial investments are made in various assets
such as residential properties, hotels, commercial buildings, factories, and
vehicles, primarily for the purpose of rental. Shaykh al-Qaradawi has examined the
implications of zakah on these types of investments in one of his scholarly works.

A summary of his findings is presented below:

Assets subject to zakah fall into two categories. The first category includes
those assets on which zakah is assessed annually, taking into account both the
asset itself and its usufruct. The second category comprises assets on which zakah
is calculated solely based on the usufruct upon its collection, without regard to
whether an Islamic lunar year has elapsed.

In relation to rental assets, there exist two prevailing perspectives. The first
perspective treats these assets similarly to trade goods. This viewpoint is grounded
in the notion that individuals who exchange only the usufruct have a greater
guarantee of profit compared to those who exchange the asset itself. In this case, the
zakah payable is 2.5%. Conversely, another group contends that rental assets should
be regarded differently for four primary reasons. Firstly, fixed assets are intended
for rental rather than sale. Secondly, if the aforementioned analogy were accurate,
landowners would be obligated to appraise the value of their land and plantations
annually and to pay 2.5% of that value as zakah, which is deemed untenable.
Thirdly, the obligation to pay zakah would pose difficulties in situations where
revenue generation ceases. Finally, the annual appraisal of properties necessitates
expertise, representing a burden that the Shari ‘ah did not impose.

The second perspective advocates for the assessment of zakah based on the
income generated by an asset. Under this framework, the nisab is defined as the
value of 200 dirhams, with a zakah rate of 2.5%. This view is supported by notable
figures such as Ibn ‘Abbas, Ibn Mas‘td, and Mu‘awiyah (may Allah be pleased
with them), as well as others from the Tabi‘tn (may Allah have mercy on them).
The rationale for this perspective is found in the general guidance of the hadith,
which states that “a quarter of a tenth (i.e., 2.5%) is obligated on minted silver.”

Furthermore, a contemporary interpretation draws an analogy (giyas) between
zakah on rental assets and zakah on agricultural produce. The reasoning behind this
analogy is the similarity between landowners and those who possess rental assets.
According to this interpretation, if the asset is a movable item, the zakah rate would
be 2.5%; however, if it is a fixed asset, then the zakah rate would be either 10%
or 5%. Should it be feasible to determine the net income after deducting costs, the
applicable rate would be 10%; otherwise, it would be set at 5%. This interpretation
has been endorsed by the late scholars Abti Zahrah, ‘Abd al-Wahhab Khallaf, and
‘Abd al-Rahman Hasan.
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Despite two critical analogical concerns, this contemporary perspective appears
to reflect sound ijtihdad. The first concern suggests that owners of fixed rental assets
should be compared to landowners rather than those engaged in agriculture, on the
premise that the latter might have utilized rented land for cultivation. The second
concern highlights that, unlike land which does not diminish in value over time,
fixed assets depreciate, thus impacting income continuity. This concern may be
addressed through considerations of capital depreciation to facilitate the eventual
replacement of such assets.

The specifics of the nisab have not been extensively detailed by scholars
endorsing this contemporary view. It is suggested that the nisab should correlate to
monetary value, as this represents the form in which benefits are ultimately realized.
In terms of the timing for zakah payment, the analogy with the harvest of crops is
deemed most fitting. Should the annual income achieve the nisab threshold, zakah
ought to be remitted at the time the income is realized, typically on a monthly
basis."’

Accordingly, there are two main opinions:

1. Zakah is due on the total value of such assets and their respective revenues.
The zakah portion to be paid out is 2.5%. This opinion is based on analogy
(givas) with trade goods ( ‘urid al-tijarah).

2. Zakah is only due on the revenues yielded by such assets. Advocates of this
opinion disagree on the method of paying zakah:

a. Zakah is paid out like that of money. The nisab is the value of 200 dirhams
and the zakah portion to be paid out is 2.5%.
b. Zakah is to be paid out like that of the harvest of fruits and crops:
i.  For mobile assets, the zakah portion to be paid out is 2.5%.
ii. For fixed assets, the zakah portion to be paid out is either 10% or
5%. If the net income can be determined after deducting costs, the
zakah rate would be 10%. Otherwise, it would be 5%.

It is important to note that zakah applicable to trade goods ( ‘uriid al-tijarah)
is assessed based on both the value of the goods themselves and their revenues.
Therefore, the analogy (¢iyas) utilized in opinion (1) warrants scrutiny, as highlighted
by Shaykh al-Qaradaw. In the practice of analogical reasoning, it is essential that
there be no significant distinction between the root (as/) and the branch (far ). In
the context of rental assets, there is no transfer of ownership, contrasting with the
sale of assets. Consequently, analogical reasoning is not applicable in this scenario.

19. Al-Qaradawi, Figh al-Zakah, vol. 1, pp. 458-486.
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To derive an appropriate ruling, the matter must be analyzed from the
perspective of the root (as/). An examination of the items in question reveals that,
according to the texts (nusis) of Shart ‘ah, rented assets are not subject to zakah.
Thus, zakah should not be levied on their inherent value. However, these assets
generate revenue, referred to as "the benefited money" (al-mal al-mustafad), within
its broader definitions. This form of revenue is similar to normal money that is
indeed subject to zakah. Thus, in accordance with opinion (2a), rental revenue
should be governed by the same rulings and conditions as those applicable to gold
and silver. This is due to the fact that gold and silver serve as the foundational assets
(asl) for zakah on monetary wealth.

Zakah must be extracted from the wealth of the believer based on definitive
evidence. Otherwise, one risks contravening the established teachings concerning
this obligation:
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Narrated by the paternal uncle of Abii Hurrah al-Ruqashi (May Allah be pleased
with them both) that the Prophet (Peace and Blessings of Allah be upon him)
said, «Do not transgress, the wealth of a Muslim is not permitted except with his
consent.»*

Lastly, the perspective presented in opinion (2b) draws an analogy between the
harvest of fruits and crops. This analogy is flawed due to the inherent differences
between the two. Zakah on the harvest of fruits and crops is derived from the
produce itself rather than the intrinsic value of the land. In contrast, with rental
assets, zakah is assessed based on the revenues generated. Furthermore, the nature
of these revenues—monetary—differs substantially from that of the physical assets.
Consequently, the practice of assessing zakah from such revenues on a monthly
basis is neither correct nor justifiable according to the authoritative texts (nusiis) of
Shari ‘ah.

In conclusion, opinion (2a) is deemed the only valid perspective. Zakdah
becomes obligatory on rental income only when it reaches the threshold of nisab
and a complete Islamic lunar year has elapsed since the acquisition of the asset.
This viewpoint is widely accepted by the majority of scholars. Allah (Exalted be
He) knows best.

20. Al-Albani, Sahih al-Jami* al-Saghir, no. 7662.
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3.5.2 Trade Goods

Trade goods refer to items acquired with the intention of reselling them at an
elevated price to generate profit. When the value of these goods reaches or exceeds
the equivalent of 85 grams of gold, the obligation to pay zakah arises. Additionally,
it is essential that the value of these goods is held for a complete Islamic lunar year.
Zakah is to be calculated based on the total amount that includes both the total
value of trade goods in the business and any profits earned.

3.5.3 Zakah on Shares

In relation to zakah on shares, it is noteworthy to mention the comprehensive
work conducted by Shaikh Muhammad Salih al-Munajjid,! which serves as
a valuable resource for students seeking to understand this topic. Thus, the text
will be completely be quoted here with a few modifications. The work began by
defining the word share where it says: “Share” in the context of business refers to
a partner’s portion of the capital of a joint-stock company. The word is also used
to refer to the document which proves that he owns this share. The share produces
a part of the company profits and may increase or decrease based on the success of
the company and its increase or decrease in profits. It is possible that shares may
suffer loss, because the shareholder owns a part of the company proportionate to his
number of shares.

As for the value of the shares, the share has a number of values, as follows:

(i) Nominal value: this is the value assigned to the share when the company was
founded, and is mentioned in the share certificate.

(i1) Book value: this is the value of the share after the company’s obligations have
been deducted and the remainder has been shared out according to the number
of shares issued.

(ii1) True value. This is the monetary value represented by the share, i.e., if the
company were to be dissolved and its assets divided according to the number
of shares.

(iv) Market value. This is the value for which the share is sold in the market, which
changes according to supply and demand.

Shares can be traded among individuals, like other products, which makes
people take them as a means of trade by buying and selling them with the aim of
making a profit. This is fine as long as the company’s activities are not haraam.

21. Al-Sulaimani, Fahd ibn Nasir ibn Ibrahim, Majmoo’u al-Fatawa wa rasaa’il Fadilat al-Shaikh Muhammad ibn Salih al-
Uthaimin, (Al-Riyadh: Dar al-Wadan, 1413), p. 651-653

22. Al-Munajjid, Muhammad Salih, Detailed discussion of zakaah on shares,
https://islamqa.info/en/answers/69912/detailed-discussion-of-zakaah-on-shares, accessed on 26 February 2022.
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When it comes to the question on how to pay zakah on a company shares, there
are some shareholders who buys shares to trade them with the aim of making a
profit, and some of them buy them and kept them so that they may have income from
their profits, without trading in them. In the former case, the shares are regarded
as trade goods, for buying and selling on the stock exchange. So they come under
the same ruling as trade goods, and zakah must be paid on them according to their
value at the end of every year.?®

As for the latter case, the contemporary scholars and researchers differed
concerning such shares, but there are two main points of view: the first view said:
they should be regarded as trade goods, regardless of the company’s activities. This
view was adopted by Muhammad Abu Zahrah, ‘Abd al-Rahmaan ibn al-Hasan,
‘Abd al-Wahhab Khallaaf and others. They said: because their owner makes a profit
from them like any other trader makes a profit from his goods, so in this sense they
are like trade goods. This opinion is based on the idea that tools and equipment for
manufacturing are now subject to zakah because, in their view, they are regarded
as wealth whose value may increase. Whereas the second view said: the ruling on
shares differs according to the type of company that has issued the shares. This
is the view of the majority of contemporary scholars, although they may differ
amongst themselves concerning some details. The share-issuing companies may be
divided into four kinds:

(i) Manufacturing and service companies that do not engage in any kind of trade,
such as dye companies, hotel companies and transportation companies. In this
case, no zakah is due on shares in these companies. This is because the value of
these shares is based on equipment, tools, buildings, furnishings and so on,
which are needed in order to do the work, and there is no zakah on these
things. Rather, zakah is due on the profits of these shares if it reaches the nisab
and one year has passed.

(i) Companies which engage only in trade (commercial companies).

(iii) Companies which engage in both manufacturing and trade.*

Companies which engage only in trade are those which buy goods and sell
them without doing anything to change them, such as import/export companies,
and international trade companies. As for companies which engage in both
manufacturing and trade, these are companies that combine both activities, such
as companies that extract or buy raw materials, subject them to some changes,
then trade in them, like petroleum companies, textile companies, metal companies,
chemical companies, and so on. Zakah must be paid on shares in these two types of
companies (those that engage in trade only and those that engage in manufacturing
and trade), after deducting the value of the buildings, tools, and equipment owned
by these companies. The net value of the buildings and equipment may be worked
out by referring to the company’s annual budget.?

23. ibid
24. Ibid.
25. Ibid.
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(iv) Agricultural companies

With regard to the agricultural companies, zakah is due on the crops and produce
— if the produce is of the type on which zakah is due. So it should be worked out
what each share is worth in terms of crops and produce, then the share-owner must
pay zakah on it. He should pay one-tenth if the crops are irrigated naturally and half
of one-tenth if they are irrigated artificially, subject to the condition that the shares
reach the nisab, which is 300 saa’s.

The above is based on the assumption that the factories, buildings such as
hotels, and cars etc that are used by the company are not subject to zakah, except
the zakah that is due on any profits made, if it reaches the nisab and one year has
passed. This second view is more correct, because a share is a part of the company,
so it comes under the same rulings with regard to zakah, whether the company is
involved in manufacturing, trade or agriculture. This was the view of Shaykh ‘Abd
al-Rahmaan ‘Eesa and Shaykh ‘Abd-Allah al-Bassaam and Dr. Wahbah al-Zuhayri.
Al-Bassaam stated that differentiating between commercial and manufacturing
companies is the view of the majority.?

It is important to recognize that manufacturing and agricultural enterprises
typically maintain cash reserves, and there is a consensus regarding the obligation
of zakah on these funds. It is necessary to determine the value of each sharecholder's
share of this cash. The shareholder is required to pay zakah on this amount, either
if it independently meets the nisab or if, when combined with their personal assets,
it reaches the nisab threshold. This perspective is supported by Dr. ‘Ali al-Saloos.?’
Shaykh Ibn ‘Uthaymeen also drew attention to this when he said: If a person has
bought these shares for the purpose of trade — meaning that he buys these shares
today and will sell them in the future whenever he can make a profit — then he must
pay zakah on these shares every year, and pay zakah on any profit that he makes.
But if these shares are for the purpose of investment, and he does not intend to sell
them, then it depends. If they are money — gold, silver or cash money — then zakah
must be paid on them, because zakah is due on cash, gold and silver and must be
paid every year. In that case he should ask those who are in charge of this institution
what money they have in their reserve. If the wealth is in the form of a product
or other benefits, other than gold, silver or cash, then no zakah is due on it, rather
zakah is due on any profits that are made, when one year has passed since taking
possession of it.? nis

26. Ibid.

27. Al-Salus, Ali Ahmad, Mawsu’at al-Qadaya al-Fighiyyah al-Mu’asirah wa al-Iqtisaad al-Islami, (Beirut: Mu’assasat al-Rayyan,
2008), p. 651-653.

28. Al-Sulaimani, Fahd ibn Nasir ibn Ibrahim, Majmoo’u al-Fatawa wa rasaa’il Fadilat al-Shaikh Muhammad ibn Salih al-
Uthaimin, (Al-Riyadh: Dar al-Wadan, 1413), vol. 18. p. 199.
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The Standing Committee for Issuing Fatwas in Saudi Arabia was consulted
regarding an individual who has invested in company shares. This individual
recognizes that some of these companies deduct zakah before distributing profits,
while others do not calculate zakah at all. The inquiry pertains to whether zakah
should be paid on the capital or on the profits of these companies. It is important to
note that there are two distinct types of shares:

a) Shares intended primarily for-profit generation rather than for sale.
b) Shares that are bought with the intention of being sold, akin to other types of
trade goods.

The Committee's response indicated that the individual must pay zakah on the
shares intended for sale, as well as on their profits annually. If the company pays
zakah on behalf of its shareholders, with their consent, this suffices as fulfillment
of the obligation. Conversely, for shares held exclusively for investment purposes,
zakah should be paid on the profits when a complete Islamic lunar year has elapsed,
unless the investment is in cash. In such cases, zakah must be paid on both the
capital and the profits.?

Shaykh Ibn ‘Uthaymeen (may Allah have mercy on him) was also asked
about some commercial companies that invest in real estate etc and issue shares,
and the money may be left with the company for a long time, maybe years. How
should zakah be paid on the value of these shares? Is it permissible for the owner
of the company to pay zakah on all these shares at the proper time, then deduct it
from the capital of the shareholders or from the profits before they are distributed?
He replied by saying that zakah is due on commercial shares every year, because
they are trade goods. Their value should be worked out every year when the zakah
becomes due, and one-quarter of one-tenth should be paid, whether it is equivalent
to the purchase price, or more or less. With regard to the company owner paying
the zakah on these shares, if that is done with authorization from the shareholders,
there is nothing wrong with it, and the zakah should be worked out as explained
above. But if they did not authorize him to pay the zakah, then he should not do so;
but he has to inform the shareholders of its value at the time when zakah becomes
due, so that each of them may pay the zakah on his shares by himself, or authorize
him to pay the zakah. If some of them authorize him and some do not, then he
should pay the zakah of those who authorized him and not that of the others. Of
course, if he pays the zakah he will deduct it from the capital, or from the profit.*

The Standing Committee for Issuing Fatwas in Saudi Arabia has addressed a
query regarding an individual who has invested in company shares. This inquiry

29. Al-Munajjid, Muhammad Salih, Detailed discussion of zakaah on shares,
https:/islamga.info/en/answers/69912/detailed-discussion-of-zakaah-on-shares, accessed on 26 February 2022.
30. Al-Sulaimani, vol.18. p. 217
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pertains to the knowledge that certain companies deduct zakah prior to profit
distribution, while others do not calculate zakah at all. The question arises as to
whether zakah should be paid on the capital invested in these shares or on the
profits generated by these companies.

It is important to note that there are two distinct categories of shares:

a) Shares intended primarily for-profit reception, rather than for resale.
b) Shares that are intended for resale, akin to other trade goods.

In response, it was determined that the individual is obligated to pay zakah
on shares designated for resale and on the associated profits on an annual basis.
If the company pays zakah on behalf of its shareholders, with their consent, such
payment is considered sufficient. Conversely, for shares held purely for investment
purposes, zakah should only be paid on the profits after one year has elapsed.
However, if the asset in question is cash, zakah must be calculated on both the
capital and the profits accrued.?!

The question of whether zakah is owed by the company in which shares are held
or by the sharecholders themselves warrants careful consideration. Some scholars
contend that the obligation of zakat on shares rests with the company, citing the fact
that a company functions as an independent entity capable of managing its wealth.
They argue that zakat pertains to the wealth itself, and no stipulations regarding age
or mental competency apply in this context.

Conversely, a significant counterargument posits that although a company is
indeed an independent entity, this does not imply that zakah is mandated for it.
This position highlights that several conditions must be met for the obligation of
zakah, including being a Muslim and being free rather than a slave—attributes
that cannot be ascribed to a company. Furthermore, it is important to note that
the company's ownership of wealth is held on behalf of its shareholders, thereby
making the shareholders the actual owners.

Proponents of the view that zakah is due from the company have also drawn
an analogy to the ownership of shares in livestock, such as camels or cows, noting
that zakah is assessed on the total shared wealth rather than individually on each
partner's assets. However, it is crucial to clarify that the obligation of zakah on
combined herds does not imply that the partnership itself is considered a separate
entity with respect to zakah. Instead, it indicates that the assets of the partners are
aggregated, and the zakah is calculated similarly to that of an individual.*

31. Al-Munajjid, Muhammad Salih, Detailed discussion of zakaah on shares,
https://islamga.info/en/answers/69912/detailed-discussion-of-zakaah-on-shares, accessed on 26 February 2022.
32. Tbid.
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The prevailing view among scholars is that zakah is mandatory for shareholders,
which is the accurate position. This is due to the fact that sharecholders are the
rightful owners of their assets, while the company administers their shares in
accordance with the stipulations outlined in the company's regulations. Zakah, as
an act of worship, necessitates the intention (niyyah) of the individual when it is
fulfilled, with associated rewards for compliance and penalties for non-payment.
This principle holds true for shareholders in corporate entities. Consequently,
it is the responsibility of the shareholder to fulfill the zakah obligation on their
shares. However, it is permissible for the company to pay zakah on behalf of its
shareholders. The Figh Council has articulated that companies may pay zakah on
behalf of shareholders under the following conditions:

a) Ifsuch an arrangement is specified in the foundational regulations,

b) Ifadecision to that effect is passed by the general membership,

c) If'there exists a state law mandating companies to remit zakah, or

d) Ifthe shareholder authorizes the company to discharge the zakah obligation on
their behalf.

3.5.3.1 Rate of Zakah on Shares

The obligation of zakah on equity shares in corporations is established at two
and a half percent (2.5%), equivalent to one-quarter of one-tenth, regardless of
whether the owner intends to engage in trading or retain the shares for the purpose
of generating annual income. This principle applies as follows: if the shares are
acquired for trading purposes, they are classified as trade goods, and the zakah
applicable to trade goods is set at one-quarter of one-tenth. Conversely, if the shares
are purchased to secure benefits from their annual profits, they are analogous to
rental real estate, and the zakah on rental income from properties is also one-quarter
of one-tenth.*

3.5.3.2 When Does The Year for Shares Begin?

With regard to shares in commercial companies or shares that a person deals
in, the profits are connected to the capital with regard to the year (for calculating
zakat). This is because a new year cannot be started for the profits on trade, rather
the year starts when the wealth was originally acquired, if the original wealth
reached the nisab. It must be noted that if trade goods are bought with gold, silver
or cash, a new year cannot be started for them from the time of purchase, rather the
year should continue from the time when the money with which they were bought
was acquired, if it reaches the nisab. In this regard, Shaykh Ibn ‘Uthaymeen (may
Allah have mercy on him) said: it should be noted that the year for trade goods does

33. Ibid.
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not come one year after buying them, rather it comes one year after the original
wealth was acquired. This is because trade goods are a form of money and part of
your capital which you turned into trade goods, so the year starts from the time you
acquired the wealth with which you bought the trade goods.”**

With regard to manufacturing companies and those whose shares are kept for
the purpose of investment and earning the annual profit, not for trade, zakah is
due on the profits of these shares if the profit on its own reaches the nisab, or if it
reaches the nisab when added to the money that a person has. The year begins from
the time this profit was acquired.

It must be noted that in the case of shares in agricultural companies and
produce and crops on which zakah is due, it is not stipulated that one year should
pass before zakah becomes due, according to scholarly consensus, because Allah
says:
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(interpretation of the meaning):
“but pay the due thereof (their Zakah) on the day of their harvest” [al-An’aam
6:141] So the zakah of each harvest should be worked out separately.>

3.5.3.3 How Should The Value of Shares be Calculated inOrder to Pay Zakah?

With regard to the shares on which zakah is due (namely shares in which the
owner deals, or shares in commercial companies), the zakah must be paid according
to their market value at the end of the year. This is because these shares are trade
goods, and the value of trade goods should be worked out at the end of the year
and the zakah paid on the basis of this value, regardless of the nominal value of the
shares. With regard to shares on which no zakah is due (shares in manufacturing or
service companies), there is no need to work out their value at the end of the year.
This is because zakah is due only on their profits, not on the shares. In this regard,
Shaykh Ibn ‘Uthaymeen (may Allah have mercy on him) said when replying a
question about whether zakah is on shares based on the official value of the shares
or on the market value, or what? He then replied: Zakah on shares and other kinds
of trade goods is based on their market value. If it was worth one thousand at
the time of purchase and is worth two thousand at the time when zakah becomes
due, then zakah must be based on the value of two thousand. This is because what
counts is the value of a thing at the time when zakdah becomes due, not at the time
of purchase.’

34. Al-Sulaimani, vol.18. p.234.

35. Al-Munajjid, Muhammad Salih, Detailed discussion of zakaah on shares,
https://islamga.info/en/answers/69912/detailed-discussion-of-zakaah-on-shares, accessed on 26 February 2022.

36. Ibid & Al-Sulaimani, vol.18. p.197.
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3.5.4 Agricultural Produce, Plants and Fruits
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Narrated Abii Sa ‘id (May Allah be pleased with him) that the Prophet (Peace and
Blessings of Allah be upon him) said, «No zakah is due on property mounting to
less than five awdgqin (of silver), and no zakah is due on less than five camels, and
there is no zakah on less than five awsuq.»’’

A wisq is equivalent to 60 asu (the plural of sa ‘), and it is approximately
established that one sa * corresponds to 2.40 kilograms. Consequently, 5 awsug
can be calculated as follows: 5 x 60 x 2.40 = 720 kilograms. It should be noted,
however, that the conversion from sa  to kilograms represents a transition from a
unit of volume to a unit of mass, which may result in inaccuracies. Therefore, the
kilogram equivalent should be considered an estimate.

In terms of agricultural practices, if the land is irrigated through natural
means such as rain, rivers, fountains, or streams, one-tenth (10%) of the produce
is required to be paid as zakah. Conversely, if the irrigation is achieved through
artificial methods, one-twentieth (5%) of the produce is mandated for zakah. The
scholarly consensus recognizes zakah as obligatory on crops such as wheat, dates,
and raisins. Furthermore, a majority of scholars assert that zakdah is required for all
types of agricultural produce that are cultivated by human intervention and can be
stored, dried, or utilized as staple food. However, they typically exempt vegetables
and fresh fruits based on the following narration:
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Narrated Miisa bin Talhah (May Allah be pleased with him) that Mu ‘adh (May
Allah be pleased with him) never took zakah from vegetables.*®

Moreover, there is no record indicating that the Messenger of Allah (Peace
and Blessings of Allah be upon him) ever collected zakah from vegetables or fruits.
This practice was consistent throughout the era of the Rightly Guided Caliphs.
Such evidence can be utilized to further support the aforementioned narration.*

37. Ibn Hajar, Ahmad bin “Ali, Sahih al-Bukhari ma“ al-Fath, no. 1405.
38. Al-Albani, /rwa’ al-Ghalil fi Takhrij Ahadith Manar al-Sabil, no. 801.
39. Al-Bahiti, Mansir bin Yainus, A/-Rawd al-Murbi‘, vol. 4, p. 80.
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Imam Abu Hantfah asserts that zakah should be applicable to all agricultural
produce. His perspective is supported by a specific narration that underlines this
viewpoint:
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Narrated Abii Hurayrah (May Allah be pleased with him) that the Prophet (Peace
and Blessings of Allah be upon him) said, «A tenth (i.e. 10%) is due on whatsoever
is watered from the sky (i.e. rain) and springs, and half a tenth (i.e. 5%) on what is
irrigated by carried water»*

It is accurate to state that the hadith is broad in scope and encompasses all
that is cultivated and irrigated by a Muslim. Nonetheless, the sadith predominantly
referenced by the majority is, in contrast, specific in nature. Additionally, a
fundamental principle in Usil al-Figh asserts that: “Whenever the general (am)
contradicts the specific (khds), preference is given to the specific.”*' Therefore,
the opinion of the majority is closer to the truth. Allah (Exalted be He) knows best.

Zakah becomes obligatory upon the maturation of grains, signifying readiness
for harvest, or the ripening of fruits. However, the duty to pay Zakah arises only
after the grains have been husked or the fruits have dried.
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«...but pay the due thereof (i.e. its zakah, according to Allah’s orders, a tenth or a
twentieth) on the day of its harvest, and waste not by extravagance. Verily, He likes
not al-Musrifin (those who waste by extravagance).»

(Sizrah al-An ‘am, 141)

The condition of sawl is not applicable to agricultural produce. Zakah is to be
paid only once even if the rest of the produce is kept or not spent for many years.

Irrigation Nisab Portion to give
Natural 5 awsuq tenth (10%)
Artificial 5 awsugq twentieth (5%)

How zakah should be taken from plants and crops

40. Al-Tirmidhi, Sunan al-Tirmidhi, no. 643.
41. Majd al-Din ‘Abd al-Salam bin ‘Abd Allah, Shihab al-Din ‘Abd al-Halim bin ‘Abd al-Salam, and Taqt al-Din Ahmad bin ‘Abd
al-Halim, Al-Muswaddah fi Usil al-Figh, 134.
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3.5.4.1 Honey

Some scholars assert that zakah should be imposed on honey in the same
manner as it is on other forms of agricultural produce. Conversely, other scholars
contend that honey should be categorized as a trade good rather than as agricultural
produce. /mam al-BukharT stated that there exists no authentic hadith confirming
the obligation of zakah on honey. Imam Ibn al-Mundhir stated that there exists no
authentic hadith or consensus (ijma‘) regarding the obligation of zakah on honey.*?
Consequently, the opinion that is most aligned with the truth is one that negates
zakah on honey, unless if utilized as a trade commodity. Nonetheless, a noteworthy
perspective has been expressed by Abii ‘Ubayd al-Qasim bin Sallam:

The closest approach to me on the issue of honey is to say that the owners of
honey should be commanded and recommended to give some part of it as charity,
it should be made disliked for them to not give the charity, and they should be
reminded that they might be sinning if they hide it. Nonetheless, the charity should
not be made obligatory upon them in the same way it is obligatory upon agricultural
produce and livestock. This is because there is no authentic Sunnah addressing the
issue of honey as opposed to those (authentic narrations) which address agriculture
and livestock...*

Allah (Exalted be He) knows best.

3.5.5 Minerals and Rikaz

Zakdah is applicable to minerals at the time of extraction, provided that they
reach the nisab, which is determined by their value equivalent to 85 grams of gold.
The zakah obligation is set at a rate of 2.5% of the minerals' value for those that are
not gold or silver, while in the case of gold or silver, the rate is 2.5% of the total
quantity extracted. It is important to note that the condition of hawl, or the passing
of a lunar year, is not necessary for the zakah assessment on minerals.*

As for rikaz,® the zakah due on it is a fifth (20%) of their value, regardless of
nisab or hawl. This is based on the following narration:

43. Abt ‘Ubaydah al-Qasim bin Sallam, Al-Amwal, 606.
44. Tbn ‘Abd al-Barr, Yusuf bin ‘Abd Allah bin Muhammad, AI-Kafi fi Figh Ahl al-Madinah al-Maliki, 296.
45. Treasure or wealth buried during Jahiliyyah. Majma“ al-Lughah al-‘Arabiyyah, AI-Mu jam al-Wasit, 369.
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Abii Hurayrah (May Allah be pleased with him) narrated that the Messenger of
Allah (Peace and Blessings of Allah be upon him) said, « The injuries caused by the
beast are without liability, and wells are without liability, and mines are without

liability, and khumus (one-fifth) is due on rikaz.»*°

According to fmam Malik, all minerals that exist in the depths of the earth
belong to the public treasury (bayt al-mal) of the Muslim government and are to be
spent for the benefit of all Muslims.*’

3.5.6 Livestock

Livestock includes camels, cows, bulls, buffaloes, sheep, and goats. The
following conditions should be observed:

1. The animals concerned must reach nisab. The fixed minimum number of
animals is: five (5) for camels, forty (40) for sheep, and thirty (30) for cows.
2. Hawl. The aforementioned nis@b should be possessed for a complete lunar

year.*®
Nisab No. of animals to be given out as zakah
5-9 One sheep
10-14 Two sheep
15-19 Three sheep
20-24 Four sheep
25-35 Bint Makhdd (a one-year-old she-camel) or /bn Labiin incase Bint
Makhad is not to be found.
36 -45 Bint Labin (a two-year-old she-camel)
46 — 60 Higqah (a three-year-old she-camel)
61-175 Jadha ‘ah (a four-year-old she-camel)
76 - 90 Two Bint Labiins
91-120 Two Higqahs

Zakah on Camels

46. Al-Nisa'1, Kitab al-Mujtaba, no. 2516.
47. Al-Bahuti, Manstr bin Yanus, AI-Rawd al-Murbi‘, vol. 4, p. 116.
48. Al-Qaradawi, Figh al-Zakah, 169.
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Nisab No. of animals to be given out as zakah
30-39 Tabi ‘un or Tabri ‘ah (a one-year-old cow)
40 - 59 Musinnah (a two-year-old cow)

60 — 69 Two Tabrt ‘un or Tabt ‘ah

70 — 80 One Tabri ‘un or Tabt ‘ah and one Musinnah

Zakah on Cows

Nisab No. of animals to be given out as zakah
40-120 One sheep or goat
121 -200 Two sheep or goats
201 —399 Three sheep or goats
400 — 499 Four sheep or goats
500 — 600 Five sheep or goats
Zakah on Sheep and Goats

3.6 WEALTH EXEMPTED FROM ZAKAH
The following wealth is exempted from zakah:

1. Anynumber of houses and cars for personal use, household furniture, crockery,
and personal clothes. However, extravagance is prohibited. Zakah is only
obligated on the income obtained from a car, truck, or bus, or any other vehicles
used in running a business.

2. Precious and semi-precious stones for personal use.

3. The inherent value of factories, ships, planes, buildings, etc, are not subject to
zakah. However, the income from all these properties is liable to zakah.

4. Fresh fruits and vegetables.

3.7 DISBURSEMENT OF ZAKAH

Zakdah should be spent in the locality from which it is collected. The Sunnah
states that zakah collected in one region or locality should be disbursed in the same
region or locality.
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Narrated Ibn ‘Abbas (May Allah be pleased with them both) that the Messenger of
Allah (Peace and Blessings of Allah be upon him) said to Muddh bin Jabal (May
Allah be pleased with him) when he sent him to Yemen, «You are going to some
of the People of the Book. When you come to them, call them to testify that there
is none worthy of worship except Allah and that Muhammad is the Messenger of
Allah. If they obey you in that, then tell them that Allah, the Mighty and Sublime,
has enjoined on them a charity (zakah) to be taken from their rich and given to their
poor. If they obey you in that, then do not touch the most precious of their wealth,
and beware of the supplication of the oppressed person for verily there is no hijab
between their du ‘a and Allah.»*
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‘Awn bin Abt Juhayfah (May Alldh be pleased with them both) narrated from his
father, “The charity collector of the Prophet (Peace and Blessings of Allah be upon
him) came to us. So, he took the charity from our rich and gave it to our poor. I was
an orphan boy, so he came to me and gave me a young she-camel from it.

Abt ‘Ubayd, a classical Muslim economist, said, “All these traditions prove
that every people are better entitled to their zakah till they do not need it anymore.
The Sunnah has provided this because of the importance of neighborhood and the
fact that they (the local poor) live near the rich.”' Thus the needy in a locality
where zakdah is collected have the priority on the zakah funds. However, it can be
transferred from one locality to another provided that the needs of the locality from
where zakah was initially collected are satisfied. This is based on the kadith of the
Prophet (Peace and Blessings of Allah be upon him), where he asked a man named
Qabisah to wait until the charity arrived in Madinah, implying that charity can be
transferred if needed.

49. Ibn Hajar, Ahmad bin ‘Ali, Sahth al-Bukhari ma“ al-Fath, no. 1496.

50. Al-Tirmidhi, Sunan al-Tirmidhi, no. 654; Imam al-Tirmidhi has declared this narration hasan gharib. Shaykh al-Albani ruled
the isnad weak. See Al-Albani, Da if Sunan al-Tirmidhi, no. 649. However, the previous hadith is sufficiently strong evidence.

51. Abu ‘Ubaydah al-Qasim bin Sallam, A/-Amwal, 707-8.
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Narrated Qabisah bin Mukhariq al-Hilalt (May Allah be pleased with them both):
1 became a guarantor for a payment, and I came to the Messenger of Allah (Peace
and Blessings of Allah be upon him). He (Peace and Blessings of Allah be upon
him) said, «Wait till I receive the sadaqah and I shall order it to be given to you.»
He (Peace and Blessings of Allah be upon him) then said, «Begging, Qabisah,
is allowable only to one of three classes: a man who has become a guarantor
for a payment, for whom begging is allowed till he gets it, after which he must
stop (begging);, a man who has been stricken by a calamity and it destroys his
property, for whom begging is allowed till he gets what will support life (or he
(Peace and Blessings of Allah be upon him) said, *...what will provide a reasonable
subsistence.”); and a man who has been smitten by poverty, about whom three
intelligent members of his people confirm by saying, “So and so has been smitten
by poverty,” for such a person, begging is allowed till he gets what will support
life (or he (Peace and Blessings of Alldah be upon him) said, “...what will provide
a reasonable subsistence.”), after which he must stop (begging). Any other reason

for begging, Qabisah, is forbidden, and one who engages in such, consumes it as a
thing which is forbidden.»**

According to some scholars, zakah funds can be transferred from one place to
another in the following circumstances:*

1. Ifitis intended for the needy relative as this may strengthen relationships and
blood ties.

2. When the needs of a group of Muslims are more pressing than those of the

locals. For instance, where earthquakes, floods, famine, or war afflict an area.

When the transfer is done based on the general interest of the Muslims.

4.  When it is transferred from a country that is at war against the Muslims to a
Muslim land.

5. When it is intended for the benefit of a scholar.

98]

3.8 ZAKAH ENTITLEMENT

The Qur’an has identified the following eight groups as the recipients of zakah:

52. Muslim bin al-Hajjaj, Sahith Muslim, no. 2404.
53. For more details, see Al-Bahuiti, Mansur bin Yunus, Al-Rawd al-Murbi‘, vol. 4, pp. 199-202; Al-Qaradawi, Figh al-Zakah,
809-20.
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«Al-Sadaqat (here it means zakah) are only for the Fugara’ (poor), and al-Masakin
(the needy) and those employed to collect (the funds), and to attract the hearts of
those who have been inclined (toward Islam); and to free the captives; and for
those in debt; and for Allah’s Cause (i.e. for Mujahidin), and for the wayfarer (a
traveler who is cut off from everything),; a duty imposed by Allah. And Allah is All-
Knower, All-Wise.»

(Al-Tawbah, 09:60)

Fugara’: poor who have nothing to suffice their basic needs.

Masakin: poor who earn below their basic needs. In addition, scholars mention

that poor people who can work to remove their poverty but are unable to do so

due to their dedication and sacrifice for the sake of seeking knowledge or
spreading Islam and righteousness through Da ‘wah are also entitled to zakah.

Students, scholars, and researchers are intended by this.

3. ‘Amilina ‘alayha: zakah collectors and administrators assigned by the leader
to collect and manage the rights of Allah (Exalted be He) from the wealth of
the rich and transfer them to rightful recipients. Charity organizations™ that
collect zakah for distribution to its legible recipients are not included in this
unless the government has appointed them to collect on their behalf.

4.  Mu allafatu qulubuhum: people — to whom we believe — giving zakah would
motivate them to accept Islam, or if they are Muslims, would encourage them
to become righteous believers who would use their authority and power to
support the affairs of Islam. Examples of intended people are leaders of tribes
whose acceptance of Islam would be the cause of great good in their
communities.

5. Rigab: slaves who are short of satisfying their contract for purchasing their

freedom from their owners.*

N —

54. This includes charity organisations that are registered with the government. Registration with the government does not mean
that the organisation collects money on the government’s behalf; it is merely for attaining benefits and subsidies that
governments generally provide to such organisations.

55. Some scholars opine that the portion of rigab also involves helping oppressed Muslim minorities. They argue that Zakah funds

could help them become economically independent. In turn, they conclude, this would help liberate the Muslim Ummah, or a
section of it, from economic and cultural slavery. Based on both cases, scholars argue that emancipation may also refer to
liberating nations or groups. This is considered an additional meaning besides emancipation of individuals from slavery (see
Al-Qaradawl, Figh al-Zakah, pp. 620—1). However, this ijtihad needs to be proven through the practice of the Prophet (Peace
and Blessings of Allah be upon him), or at least that of the Rightly-Guided Caliphs. This is because the word rigab has its own
intended meaning by the Shart ‘ah, so to add or incur another meaning to it requires evidence. For so long as such evidence
does not exist, this ijitzihad will be baseless. Therefore, the best and safest approach to the issue of zakah recipients is that of
the majority of the scholars who say that these words are supposed to be kept in accordance with their original use by the
Shart ‘ah. Allah (Exalted be He) knows best.
As for helping oppressed Muslim minorities, there are a lot of other Islamic means to ease their affairs. The use of bayt al-mal
and encouraging Muslims towards the establishment of awgaf for that single purpose is a longer-term solution. Conversely, the
use of zakah alone may not be continuous. As the conflict between the truth of Islam and falsehood will not end, there may
be no permanent solution to these problems. Therefore, there is necessity for continuous and constant means that could
respond promptly to the needs of such communities. This is exactly what the wagf'should be based on. Allah (Exalted be He)
knows best.
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6. Gharimin: overburdened debtors who are unable to pay their legal debts. They
shall be given only what is sufficient to settle their debts. This does not include
people who have fallen into debt due to extravagance, as that would encourage
people to commit this evil.

7. Fisabil Allah: those who fight for the sake of Allah (i.e. mujahidin). It also
encompasses strengthening the defense capability of the Muslim states.
However, it does not include every voluntary good deed, according to the view
of the vast majority of scholars.

8. Ibnal-Sabil: travelers who do not have enough money to reach their destination.
This includes travelers who are not able to return to their homeland due to
financial restraints. They qualify regardless of their financial status back
home. It is important to note that the journey must have been undertaken for
an Islamically acceptable reason.

3.9 ZAKAH ABNEGATION

There are certain people who are not entitled to receive zakah.
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Narrated ‘Abd Allah bin ‘Amr (May Allah be pleased with them both) that the
Messenger of Allah (Peace and Blessings of Allah be upon him) said, «It is not
permissible to give charity to a rich man (or one who is independent of means) or
to one who is strong and healthy.»®
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Narrated ‘Ata bin Yasar (May Allah have mercy on him) that the Prophet (Peace
and Blessings of Allah be upon him) said, «Sadagqah may not be given to a rich
man, except in five (cases): one who fights for Allah'’s sake, or who collects it, or is
a debtor, or a man who buys it with his money, or a man who has a poor neighbor
who has been given sadaqah and gives a present to the rich man.»>’

56. Abu Dawid Sulayman bin al-Ash ath, Sunan Abt Dawiid, no. 1634.
57. Malik bin Anas, Al-Muwatta’, no. 578.
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Narrated Qabisah bin Mukhariq (May Allah be pleased with them both): I heard
the Messenger of Allah (Peace and Blessings of Alldah be upon him) say, «lt is not
right to ask (for help) except in three cases: a man whose wealth has been destroyed
by some calamity, so he asks until he gets enough to get him going, then he refrains
from asking; a man who undertakes a financial responsibility, and asks for help
until he pays off whatever needs to be paid; and a man concerning whom three
wise men_from his own people swear by Allah (Exalted be He) that it is permissible
for so-and-so to ask for help, so he asks until he has enough to be independent of
means, then he refrains from asking. Apart from that, (asking) is unlawfil »**

The following is a short list of the main people who should not receive zakah:

1. The rich.

Those who can work and earn their livelihood.

3. Disbelievers, atheists, and apostates. Dhimmis who may convert to Islam can
be given a share of the zakah. Other poor dhimmis may be given from the bayt
al-mal.

4. Parents, offspring, and wives are not entitled to zakah. As for sisters, brothers,
and uncles, aunts and their children, it is permissible to give them a share
of zakah money. However, a poor husband is entitled to receive zakah from his
wealthy wife.

5.  The Family of Prophet Muhammad (Peace and Blessings of Allah be upon
him). These are the people of Banii Hashim. According to some scholars, the
people of Banii al-Muttalib are included.”

58. Al-Nisa'1, Kitab al-Mujtaba, no. 2610.
59. For more details, see Al-Qaradawi, Figh al-Zakah, 695-739.
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3.10 QUESTIONS

L.

2.

W
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What are the literal and technical meanings of zakah?

List the conditions of zakah and state why zakah from a non-Muslim is
unacceptable.

Briefly discuss the controversy of the scholars concerning zakah on debt.

Mark as TRUE or FALSE:

Zakah is only taken from the excess a Muslim has.

One of the conditions of zakah on the livestock is al-Sawm.

The nisab of gold is 85 grams, whereas the nisab of silver is 959 grams.

The nisab of camels begins with 25 camels.

If a Muslim owns 40 cows, a two-year-old cow is to be given as zakah.

A zakah collector is anyone who collects zakah and disburses it to the needy.
Horses are among the Zakatable items.

Under the category of fi sabil Allah, zakah can be used in building schools and
masajid.

Zakah on the agricultural yield is to be given on a yearly basis.

If a Muslim pays taxes, he does not need to pay zakah.

Zakah is taken from salaries even if they don’t reach nisab.

Zakah on rented houses is taken from their values on a yearly basis.

One of the rich people that can receive zakah is the zakah collector.

A student of knowledge is only entitled to zakah if they are poor or needy.

It is not the responsibility of the authority to make sure that the rich are paying
the zakah due on their wealth.

Abu Bakr (May Allah be pleased with him) waged war against those who
refused to pay zakah.

Write an essay discussing the eight zakah recipients and their definitions based
on Surah al-Tawbah (Q9:60).

Write an essay on the importance of zakah in poverty alleviation.

FURTHER READING MATERIALS

1. Al-Qaradawi, Yusuf. Figh al-Zakah. 2 vols. Beirut: Mu’ assasah al-Risalah,
1973.

2. Sayyid Sabiq. Figh al-Sunnah. Cairo: Al-Fath li al-1'1am al-‘Arabi, 2004.

3. Al-Bahiti, Manstr bin Ytnus. A/-Rawd al-Murbi‘. 9 vols. Riyadh: Madar
al-Watan, 2005.



CHAPTER FOUR:
DARIBAH (TAXATION)

LEARNING OUTCOMES

By the end of this section, the students should be able to:

1. Know the meaning of taxation.

2. Know more about the conditions to be fulfilled before the taxes are
collected.

3. Understand the differences between tax and zakah.
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Taxation represents a significant source of government revenue in addition to
zakah, particularly in times of pressing necessity. The imposition of taxes is justified
on the premise that an Islamic government bears the responsibility of meeting the
needs of its citizens, which necessitates substantial funding. Expenditures related
to infrastructure development, education, and public health, for example, require
considerable financial resources. The public treasury (bayt al-mal) may not possess
sufficient funds to address these demands. Consequently, certain Muslim scholars
advocate for the imposition of taxes on the populace as a means of generating the
necessary financial resources. According to this perspective, taxes may only be
levied when the public treasury is entirely depleted or when military requirements
exceed existing capabilities. In such scenarios, the state retains the authority to
impose taxes on individuals of affluence to the extent required or until the treasury
has attained adequate financial resources.®

The implementation of taxation should be calibrated to avoid discouraging
taxpayers from engaging in economic activities. It is essential to conduct research
to identify the various types of taxation and to establish reasonable rates that will
generate the necessary funds to meet the essential needs of the population, all while
ensuring that taxpayers remain motivated to contribute.

4.1 JUSTIFICATION

The following are potential justifications for the imposition of taxes:

1. To enable the government to fulfill its fiscal responsibilities, as zakah funds
must be allocated to specific groups and purposes, whereas the government is
required to finance a wider range of groups and initiatives.

2. Public interests take precedence over private interests. In instances where
the public treasury (bayt al-mal) requires additional funding, it is permissible
to impose taxes on individuals. Tolerating a minor private inconvenience is
justified if it serves to alleviate a greater public detriment.

3. Revenues generated from taxation are utilized for the fulfillment of public needs.
These needs encompass various areas, including national defense against
external threats, maintaining internal security, infrastructure development,
environmental preservation, education, and public health. Additionally, the
government must cover the operational costs of its various administrative
branches, such as the judiciary, legislature, and executive. When the
government lacks sufficient resources to meet legitimate public necessities,
the imposition of taxes becomes obligatory (wajib) upon the citizens, in
accordance with their financial capacity.

4. Islam mandates that Muslims engage in jihad in the service of Allah (Exalted
be He) through both their financial contributions and physical efforts.

60. For more details, see ibid., 1072-1105.
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4.2 CONDITIONS
The following conditions should be observed when imposing taxes:®!

1. There must be a genuine public need which the government has no other
financial means to satisfy except through imposing taxes. The basic principle
governing the acquisition of others’ property is prohibited except through
lawful ways.
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Narrated the paternal uncle of Abit Hurrah al-Ruqdashi (May Allah be pleased with
them both) that the Messenger of Allah (Peace and Blessings of Allah be upon him)
said, «Do not transgress, the wealth of a Muslim is not permitted except with his
consent. »
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Narrated Abii Hurayrah (May Allah be pleased with him) that the Messenger of
Alldah (Peace and Blessings of Allah be upon him) said, «I have been commanded
to fight against people, till they testify to the fact that there is no god but Allah,
and believe in me (that) I am the messenger (from the Lord) and in all that I have
brought. And when they do, their blood and riches are guaranteed protection on my
behalf except where justified by law, and their affairs rest with Allah.»%

Similarly, the basic principle with regard to liability is absence. It means that
an individual is not liable unless the law states so. Thus, it is not allowed to violate
private ownership except for a justified reason based on public interest.

2. Taxes should be imposed based on justice. Situations where a section of the
population would benefit at the cost of others should be avoided.

3. Tax money should be spent on legal Shari ‘ah-compliant interests of the public,
and not on sinful projects nor in extravagance. It should not be spent for political
purposes nor for the personal interests of the rulers or the people in authority.

4. Taxes should be imposed by the shiira committee. It is not for a ruler or a
president to impose taxes.

61. For more details, see ibid., 1079-88.
62. Al-Albani, Sahth al-Jami* al-Saghir, no. 7662.
63. Muslim bin al-Hajjaj, Sahih Muslim, no. 126.
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4.3 DIFFERENCES BETWEEN ZAKAH AND TAX

1. Zakah literally means purification and increase, while tax literally means a
heavy demand, strain, or change.

2. Zakah is imposed by revelation while taxes are imposed by legislation. Zakah
is not a government tax but an act of worship ( ibadah) through which a
Muslim expresses his gratitude to Allah, shows his obedience to Him, and
seeks His pleasure. In Islam, all acts of ‘ibddah depend on intention. Thus,
a zakah payer should make his intention purely for the sake of Allah. It is
not permissible to consider some past payments as zakah because intentions
must precede acts of ‘ibadah.

3. Zakah, as an act of ‘ibadah, is only obligatory upon Muslims. Tax, on the other
hand, is imposed by the government upon both Muslims and Kuffar.

4. Zakah has both spiritual and moral objectives. Its spiritual objective is to
gain the pleasure of Allah (Exalted be He), while its moral objective is to
purify a Muslim’s soul (nafs) from greed and the love of the world. Taxes, on
the other hand, have no such objectives.

5. The amount paid as zakah is predetermined by the Shari‘ah and cannot be
changed, while taxes can be increased or decreased depending on the decision
of the government.

6. Zakah is a continuous well-established obligation which will remain as long as
Muslims exist. Taxes, on the other hand, should not be continuous except in
cases of perpetual necessity. Furthermore, there are different types of taxes
which can be imposed, and their amounts may vary from time to time.

7. There are eight categories for zakah expenditure which are specified in the
Qur’an, whereas taxes can be spent on any necessary purpose decided by the
government. Thus, zakah collected from the Muslims and taxes collected from
Muslims and Kuffar should be kept separately.

8. Payment of tax is based on a relationship between an individual and the
authority. If the authority is weak, taxes may not be collected and utilized
efficiently. In contrast, zakah is based on a relationship between Allah and a
Muslim. Even if there is no authority to collect zakah, a Muslim is under
obligation to pay zakah in the same way as he is under obligation to offer
prayers (salah).
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4.4 QUESTIONS

L.

2.

What is the difference between tax and zakah?
What are the conditions of tax collection in Islam?

Mark as TRUE or FALSE:

Taxes were collected by the Prophet (Peace and Blessings of Allah be upon
him).

Unjustified taxes are among the major sins.

Write an essay discussing the concept of taxation in Islam and its effect on the
economy.

FURTHER READING MATERIALS

1. Al-Qaradawi, Yusuf. Figh al-Zakah. 2 vols. Beirut: Mu’ assasah al-Risalah,
1973.

2. Sayyid Sabiq. Figh al-Sunnah. Cairo: Al-Fath 1i al-I‘'lam al-‘Arabi, 2004.
hjjhj

3. Al-Mawardi, Abu al-Hasan ‘All bin Muhammad bin Habib. A/-Ahkam
al-Sultaniyyah wa al-Wildyat al-Diniyyah. Kuwait: Dar Ibn Qutaybah,
1989.
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CHAPTER FIVE:
VOLUNTARY SADAQAH

LEARNING OUTCOMES

By the end of this section, the students should be able to:

1. Know the virtues of voluntary charity.

2. Know more about the nisizs that talk about the importance of voluntary
charity.
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Sadaqgah is recommended by the Qur’an as well as the Sunnah.
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«Who believe in the Ghayb and perform al-Salah (Iqamah al-Salah), and spend
out of what we have provided for them [i.e. give zakah, spend on themselves, their
parents, their children, their wives, etc. and also give charity to the poor and also
in Allah'’s Cause — Jihad].»

(Al-Baqarah, Q2:3)
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«...and gives his wealth, in spite of love for it, to the kinsfolk, to the orphans, and
to the al-Masakin (the poor), and to the wayfarer, and to those who ask, and to set
slaves free...»

(Al-Bagarah, Q2:177)

£ 1 o g uww)ﬁm@uuwww,ﬁsﬁ\u@dﬁ?@\}fﬂur_qux_m
G5 R 2QRT el &0 20 (i SR iall 8 () has)

«They ask you (O Muhammad [Peace and Blessings of Allah be upon him])
concerning alcoholic drink and gambling. Say, “In them is a great sin, and (some)
benefits for men, but the sin of them is greater than their benefit.” And they ask you
what they ought to spend. Say, “That which is beyond your needs.” Thus, Allah
makes clear to you His Laws in order that you may give thought.»

(Al-Bagarah, 02:219)
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«The likeness of those who spend their wealth in the way of Allah, is as the likeness
of a grain (of corn), it grows seven ears, and each ear has a hundred grains.
Allah gives manifold increase to whom He wills. And Allah is All-Sufficient for His
creatures’ needs, All-Knower. Those who spend their wealth in the Cause of Allah,
and do not follow up their gifis with reminders of their generosity or with injury,
their reward is with their Lord. On them shall be no fear, nor shall they grieve.»
(Al-Bagarah, 02:261-2)



Chapter 4: Daribah (Taxation)
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«Kind words and forgiving of faults are better than Sadagah (charity) followed by
injury. And Allah is Rich (Free of all needs) and He is Most-Forbearing. O you
who believe! Do not render in vain your Sadaqah (charity) by reminders of your
generosity or by injury, like him who spends his wealth to be seen of men, and
he does not believe in Allah, nor in the Last Day. His likeness is the likeness of a
smooth rock on which is a little dust; on it falls heavy rain which leaves it bare.
They are not able to do anything with what they have earned. And Allah does not
guide the disbelieving people.»

(Al-Bagarah, 02:263—4)
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«And the likeness of those who spend their wealth seeking Allah'’s Pleasure while
they in their ownselves are sure and certain that Allah will reward them (for their
spending in His Cause), is the likeness of a garden on a height, heavy rain falls on
it and it doubles its yield of harvest. And if it does not receive heavy rain, light rain
suffices it. And Allah is All-Seer (knows well) of what you do. Would any of you wish
to have a garden with date-palms and vines, with rivers flowing underneath, and all
kinds of fruits for him therein, while he is stricken with old age, and his children are
weak (not able to look after themselves), then it is struck with a fiery whirlwind, so
that it is burned? Thus, does Allah make clear His ayat (proofs, evidences, verses)

to you that you may give thought.»
(Al-Bagarah, 02:265-6)
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«O you who believe! Spend of the good things which you have (legally) earned,
and of that which We have produced from the earth for you, and do not aim at
that which is bad to spend from it, (though) you would not accept save if you close
your eyes and tolerate therein. And know that Allah is Rich (Free of all needs),
and Worthy of all praise. Shaytan (Satan) threatens you with poverty and orders
you to commit fahsha (evil deeds, illegal sexual intercourse, sins); whereas Allah
promises you Forgiveness from Himself and Bounty, and Allah is All-Sufficient for
His creatures’ needs, All-Knower. He grants hikmah to whom He pleases, and he,
to whom hikmah is granted, is indeed granted abundant good. But none remember

(will receive admonition) except men of understanding. »
(Al-Bagarah, 02:267-9)
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«And whatever you spend for spendings (e.g. in sadagah — charity for Allah’s
cause) or whatever vow you make, be sure Allah knows it all. And for the zalimiin
(wrongdoers) there are no helpers. If you disclose your sadagat (almsgiving), it
is well; but if you conceal them and give them to the poor, that is better for you.
(Allah) will expiate you some of your sins. And Allah is Well-Acquainted with what
you do.»

(Al-Bagarah, 02:270-1)
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«Not upon you (Muhammad [Peace and Blessings of Allah be upon him]) is their
guidance, but Allah guides whom He wills. And whatever you spend in good, it
is for yourselves, when you spend not except seeking Allah'’s Countenance. And
whatever you spend in good, it will be repaid to you in full, and you shall not be
wronged. »

(Al-Bagarah, 02:272)
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«(Charity is) for fugara (the poor), who in Allah’s Cause are restricted (from
travel), and cannot move about in the land (for trade or work). The one who knows
them not, thinks that they are rich because of their modesty. You may know them
by their mark, they do not beg of people at all. And whatever you spend in good,
surely, Allah knows it well. Those who spend their wealth (in Allah’s Cause) by
night and day, in secret and in public, they shall have their reward with their Lord.
On them shall be no fear, nor shall they grieve.»

(Al-Bagarah, 02:273-4)
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«And give to the kinsman his due and to the miskin (poor) and to the wayfarer. But
spend not wastefully (your wealth) in the manner of a spendthrifty
(Al-Isra’, Q17:26)

Generally, sadagah means charity. Legally, it refers to any “property given
for a thing which is pleasing to Allah.”* It has also been defined as “the transfer
of ownership of wealth without expectation, seeking reward in the hereafter.”®
However, charity under Islamic Law has various terms. The definitions differ
slightly, depending on the madh’hab, due to the different principles used to derive
rulings from the Qur’an and Sunnah. In hadith literature, sadaqgah is also used to
refer to zakah. As explained previously, zakah “is obligatory charity that must be
given from specified wealth to specified groups of people at a specific time.”*® Tt
differs from regular charity by virtue of being one of the pillars of Islam and thus
obligatory.

64. The Mejelle, 131.
65. Al-Mawsi ah al-Fighiyyah, vol. 42, p. 121.
66. Al-Bahiti, Manstr bin Yunus, Al-Rawd al-Murbi*, vol. 4, p. 9.
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5.1 QUESTIONS

L.

What is the importance of sadagah in poverty alleviation?
Mention five ahadith that talk about the importance of sadaqah.

Mark as TRUE or FALSE:

Sadaqah does not decrease wealth but increases it.

Allah (Exalted be He) multiplies the reward of sadagah up to 700 times and
more for some people based on their intention and circumstances.

Write an essay discussing the lessons that can be extracted from Strah al-
Bagqarah (Q2:261-9).

FURTHER READING MATERIALS

1. Al-Qaradawd, Yusuf. Figh al-Zakdah. 2 vols. Beirut: Mu’assasah al-Risalah,
1973.

2. Sayyid Sabiq. Figh al-Sunnah. Cairo: Al-Fath li al-1'lam al-‘Arabi, 2004.

3. Al-Bahiitt, Manstr bin Yunus. 4/-Rawd al-Murbi‘. 9 vols. Riyadh: Madar
al-Watan, 2005.
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HIBAH
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Narrated Abii Hurayrah (May Allah be pleased with him) that the Messenger of
Allah (Peace and Blessings of Allah be upon him) said, «Give gifts and you will
love one another. »°’
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Narrated Abii Hurayrah (May Allah be pleased with him) that the Messenger of
Allah (Peace and Blessings of Allah be upon him) said, «O Muslim women! None
of you should look down upon the gift sent by her female neighbor even if it were
the trotters of sheep.»%

6.1 DEFINITION

Hibah means “to give the ownership of property to another, without
compensation.”® Tt has also been defined by some scholars as “the transfer of
ownership of wealth without any sort of expectation and delay.”” The difference
between hadiyyah and hibah is subtle. Most scholars hold that hibah requires
acceptance in order for it to be valid.”' Some scholars assert that acceptance is
not a requisite in the context of hadiyyah. The hibah contract is binding solely
upon the donor and is typically executed without expectation, representing a purely
gratuitous act. A hibah that entails expectation is referred to as hibah bi al- ‘iwad,
which will be addressed in a subsequent subsection. It is imperative that hibah be
granted during the donor's lifetime; otherwise, it transforms into wasiyyah and it
has different legal implications.

Hibah is distinct from sadagah in terms of revocation, intent, and eligible
recipients. The revocation of hibah is considered makrith (reprehensible), whereas
the revocation of sadagah is deemed haram (prohibited), irrespective of whether
it is given to an heir or a non-heir, Muslim or non-Muslim. This distinction arises
because sadagah is intended to seek the pleasure and reward of Allah (Exalted
be He). Conversely, the purpose of hibah is to express affection and benevolence
toward the receiver or to establish one's own generosity and respect in their eyes. In
terms of recipients, hibah may be bestowed upon both those in need and those who
are financially stable, whereas sadaqgah is reserved exclusively for those in need,
even if they are relatives.

67. Muhammad bin Isma ‘1l al-Bukhari, Al-Adab al-Mufrad, no. 594.
68. Ibn Hajar, Ahmad bin “Ali, Sahth al-Bukhari ma“ al-Fath, no. 6017.
69. The Mejelle, 131.

70. Al-Mawsi ‘ah al-Fighiyyah, vol. 42, p. 120.

71. Ibid., p. 120.
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The execution of Aibah contracts occurs through two mechanisms: transfer
of ownership (tamlik) and cancellation or discharge (isqat). The former is well
recognized and aligns with the common understanding of gift-giving. An illustration
of the latter would be the act of gifting a debt to one’s debtor.

6.2 LEGALITY
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«And give to the women (whom you marry) their mahr (obligatory bridal-money

given by the husband to his wife at the time of marriage) with a good heart,; but

if they, of their own good pleasure, remit any part of it to you, take it, and enjoy it
without fear of any harm (as Allah has made it lawful).»

(Al-Nisa’, Q4:4)
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Narrated Abii Hurayrah (May Allah be pleased with him) that the Prophet
(Peace and Blessings of Allah be upon him) said, «O Muslim women! None of
you should scorn gifis sent by her female neighbor even if they were the trotters of
sheep.»™

Some important points regarding the legal ruling of giving Aibah:
1. Giving hibah is generally permissible (halal) by consensus of all scholars.
Giving hibah becomes prohibited (haram) if sin or cooperation in sin is

intended. This includes bribing government officials and employers.
3. Giving hibah becomes reprehensible (makrith) if showing off is intended.

6.3 PILLARS
Most scholars define the pillars of Aibah as three (3):7
1. The two contracting parties: donor (wahib) and donee (mawhiib lahu).

2. The intended hibah object (mawhiib), i.e. the gift.
3. The expression (sighah) of the contract.

72. Ibn Hajar, Ahmad bin ‘Alf, Sahih al-Bukhari ma“ al-Fath, no. 2566.
73. Al-Jaziri, Kitab al-Figh ‘ala al-Madhahib al-Arba ‘ah, vol. 3, p. 257; Al-Mawsi ‘ah al-Fightyyah, vol. 42, p. 122.
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According to the Hanafis, hibah has just one pillar: the expression (sighah).”
The expression consists of two parts: offer (ijab) and acceptance (gabiil). Some
scholars such as Abu Hantfah, al-Shafi‘1, and al-ThawrT added possession (gabd)
as a condition.”

6.4 CONDITIONS

6.4.1 Donor and Donee

The donor (wahib) has to be of sound mind, mature, prudent with respect to
spending, and the complete owner of the gift object.”

With regard to the donee (mawhiib lahu), scholars state that they must be able
to own the gift object, i.e., they must also be of sound mind and mature so as
to enable transfer of possession. If they are unable to take possession of the gift
object, the hibah contract is not rendered invalid; another person who is able, such
as a guardian (wali) in the case of orphans, may take possession of the gift object
on their behalf.

Most madh habs stipulate that possession or receipt of the gift by the donee
should be with the permission of the donor. They argue that unlike a sale, a gift
is a matter of benefaction. The donor is not under obligation, as in the case of
sale to transfer the possession of the property to the donee. A gift is a matter of
benefaction, and the donor cannot be compelled to deliver the possession of the
property as the donee has no right against the donor until possession is transferred.
The property given as a gift is the property of the donor and no one has the right to
take possession of the property belonging to another without his permission. If the
property to be given as a gift is not present at the place of contracting the gift and
the donee has taken its possession after the donor and the donee have separated, the
donee does not become its owner without the permission of the donor. The MalikTs,
on the other hand, say that possession is valid even without permission from the
owner.”’

Parents giving hibah to their children is valid. Most scholars consider it
desirable (mustahabb) to be equal in giving hibah to one’s children. Accordingly,
favoritism is disliked (makrith). Other scholars consider equality between children
obligatory (wajib). This is discussed in detail in the subsequent subsection.

74. Al-Mawsii ‘ah al-Fighiyyah, vol. 42, p. 122.

75. Sayyid Sabiq, Figh al-Sunnah, 1078.

76. Al-Zuhayli, Al-Figh al-Islami, vol. 4, p. 684; Ibn Rushd, Abt al-Walid Muhammad bin Ahmad, Bidayah al-Mujtahid wa
Nihayah al-Mugtasid, vol. 4, p. 1533.

77. For more details, see Al-Zuhayli, Al-Figh al-Islami, vol. 4, pp. 692-7.
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6.4.1.1 Gifts to Heirs

Parents should observe equality when giving gifts to their children, be they
male or female. The following hadith has been reported regarding equality in gifts
by parents:
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Narrated al-Nu ‘man bin Bashir (May Allah be pleased with them both): My father
gave me a gift. [The narrator, Isma il bin Salim, said, “(He gave me) his slave as a
gift.”’] My mother, ‘Amrah bint Rawahah (May Allah be pleased with her) said, “Go
to the Messenger of Allah (Peace and Blessings of Allah be upon him) and call him
as witness.” He then came to the Prophet (Peace and Blessings of Allah be upon
him) and mentioned it to him. He said to him, “I have given my son, al-Nu ‘man, a
gift and ‘Amrah has asked me to call you as witness to it.” He (Peace and Blessings
of Allah be upon him) asked him, «Have you children other than him?» He said, “I
replied: Yes.” He (Peace and Blessings of Allah be upon him) asked again, «Have
you given the rest of them the same as you have given al-Nu ‘man?» He said, “No.”

Some narrators said in their version (that the Prophet [Peace and Blessings of
Allah be upon him] said,) «This is injustice.» Others said in their version (that the
Prophet (Peace and Blessings of Allah be upon him) said,) « This is under force. So
call some other person than me as witness to it.»
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Mughirah said in his version, (The Prophet (Peace and Blessings of Allah be upon
him) asked,) «Are you not pleased with the fact that all of them may be equal in
virtue and grace?» He replied, “Yes.” He (Peace and Blessings of Allah be upon
him) said, «Then call some other person than me as witness to it.»

Mugjalid mentioned in his version, « They have right to you that you should do justice
to them, as you have right to them that they should do good to you.»

Abii Dawiid said, “In the version of al-Zuhri, some (narrators) said, «(Have you
given) to all your sons?» and some (narrators) said, « Your children.»”

1bn Abt Khalid narrated from al-Sha ‘bt in his version, «Have you sons other than
him?» Abu al-Duhd narrated on the authority of al-Nu ‘man bin Bashir, «Have you
children other than him?»™®

Most scholars opine that equality in giving gifts to one’s children is
commendable (mustahabb) but not obligatory (wajib). They interpret the
command of equality by the Prophet (Peace and Blessings of Allah be upon him)
as a recommendation.” Accordingly, if a person prefers some of his children over
others, the act is valid (sahih) but reprehensible (makriith).®° A preferential gift
refers to a gift given by a parent to one or more of their children that completely
excludes or inadequately compensates the other children. Most scholars agree that
an individual, while in good health and during their lifetime, possesses the right
to gift all or part of their property to whomever they choose. However, if such a
gift results in one heir receiving preferential treatment over others, it is considered
morally objectionable. Thus, while an individual may legally gift their property to
a non-relative, which is regarded as valid (sahih), this action may not be seen as
virtuous and is ultimately deemed sinful..®! Consequently, it is desirable for a father
to maintain equality between all his heirs.

The ZahirTs opine, based on the aforementioned narration of al-Nu‘man bin
Bashir (May Allah be pleased with him), that preferential gifts are impermissible.®
Other jurists such as Ahmad bin Hanbal, Sufyan al-Thawri, Tawis, and Ishaq,
obligate (make wajib) equality between children. They argue that if equality is not
observed, the gift is void.** Abt Yasuf of the Hanafis opined that preferential gifts by
a father to a child with the intention to harm his other children are impermissible.®

78. Abu Dawid Sulayman bin al-Ash‘ath, Sunan Abi Dawiid, no. 3542.

79. For more details, see Sayyid Sabiq, Figh al-Sunnah, 1079-81.

80. Al-Zuhayli, Al-Figh al-Islami, vol. 4, p. 704.

81. Ibn Rushd, Abt al-Walid Muhammad bin Ahmad, Bidayah al-Mujtahid wa Nihdyah al-Mugqtasid, vol. 4, p. 1534.

82. Ibn Hazm, ‘Ali bin Ahmad bin Sa‘id, Al-Muhalla, vol. 8, p. 95, no. 1634; Ibn Rushd, Abu al-Walid Muhammad bin Ahmad,
Bidayah al-Mujtahid wa Nihdyah al-Mugqtasid, vol. 4, p. 1534.

83. Al-Zuhayli, Al-Figh al-Islami, vol. 4, p. 705.

84. Tbn Hajar, Ahmad bin ‘Ali, Sahih al-Bukhari ma“ al-Fath, vol. 5, p. 263.
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Imam Ahmad bin Hanbal is quoted to be of the opinion that a preferential gift
is void except for special reasons. For instance, if the heir is crippled, or indebted,
or suffers from sickness that prevents him from earning, or is in a greater need than
others, or has a big family, or is studying Islamic knowledge.*

The scholars also differ on the meaning of equality that is commanded. To the
Malikis, Shafi‘ts, and Abi Yasuf of the Hanafts, it is commendable (mustahabb)
that a father should observe absolute equality among his children whether sons
or daughters when giving gifts.® According to the views held by the Hanbalis
and the interpretation of Muhammad (al-Shaybani) from the Hanaft school, it is
advisable for a father to allocate gifts to his children in a manner that reflects the
distribution of an estate according to the laws of inheritance. Specifically, this
entails assigning a son a portion equivalent to that of two daughters. The rationale
behind this perspective is that, through the act of gifting property to one’s children,
an individual effectively seeks to preemptively arrange the distribution of their
estate, which conventionally occurs posthumously. Therefore, it is posited that
an individual who distributes their assets while still living should adhere to the
inheritance laws as ordained by Allah (Exalted be He).*’

Al-Azhar’s Department of Fatwa had the following to say on the matter,

First, it is obligatory on parents to observe equality between children while
giving gifts or spending on them as much as possible. It is not permissible to
violate this principle as equality is commanded by the ahadith of the Prophet
(Peace and Blessings of Allah be upon him).

Second, if a father spends a significant amount on one of his children by
paying, for example, for his dowry or his education which enables him to get
a good job or buys expensive gifts or furniture for his marrying daughter, he
should also compensate his other children by giving them an equal amount.

Third, it is permissible to prefer some of the children over others in giving
gifts for valid reasons. These include for instance, having a handicap that
affects the child’s earning ability, blindness, paralysis or other impediments to
earning a living. A preferential gift is also allowed in favor of a child who is
totally devoted to the learning of religious knowledge.®

It is also preferable to observe equality while giving gifts to one’s parents.
However, it is permissible to show more generosity towards the mother. Similarly,
equality is preferable while giving gifts to one’s siblings, provided they are equally
well-off or in need.

85. Al-Zuhayli, Al-Figh al-Islami, vol. 4, p. 706.

86. Ibid., p. 704.

87. Ibid., p. 705.

88. Majallah al-Azhar, 3rd ser., 14, as referenced in ibid., p. 706.
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6.4.2 Gift Object

With regard to the gift object (mawhiib), the following conditions need to be
considered:®

1. The intended gift object must independently exist at the time of contract. It
must also be considered wealth (mal) according to the Shart ‘ah. Therefore,
anything which can be owned and possessed can be gifted. The donor must
have physical possession (qabd) of the gift object and it must be deliverable.
Examples of invalid gift objects are ungrown fruit and the fetus of cows. The
latter is in existence but cannot be separated from the mother and thus does not
exist by itself. If the fetus is separated, it may be given as gift, i.e. when it
becomes a calf. However, a cow along with her fetus is a valid gift object.

2. The gift object must be known and specified. If the object is divisible, it must
be divided and distinguished from, and not joined to, or occupied with anything
else that is not given. This is because possession is impossible except if the
whole is included. For instance, if one says, “I give one of these two houses
as a gift,” the gift contract is invalid (batil) since we don’t know which house
is intended.

3. The donor must have private ownership over the gift object; it cannot be
public property. Pledged and usurped properties cannot be gifted as ownership
is incomplete; the donor does not have (valid) possession.

4. The gift should come into the possession (qabd) of the donee. The ownership
of the donee is not established unless he receives and possesses the gift. Hibah
is not permissible without possession. Imams Sufyan al-Thawri, al-Shafi ‘1, and
Abii Hanifah argue that reception is a condition that binds the contract of
hibah. 1f either the donor or the donee dies before the receipt, the gift is void.
This is because the gift contract can only be completed by the delivery or
possession of the subject matter, therefore the death of either the donor or the
donee before the delivery of the property renders the gift void. If the donor
dies before it is collected, then it becomes part of his estate, unless that gift
was made during his final illness. Then it is paid out of the disposable third
as long as it is meant for other than an heir. The Malikis, however do not insist
on qgabd. They say possession is not a condition for the validity of hibah or
for it to be binding. To them a donee becomes the owner of the gift by the
contract of gift. However, the other madh "habs argue that a donee becomes the
owner only when he obtains possession of the property.

89. For more details, see Sayyid Sabiq, Figh al-Sunnah, 1077-8; Al-Zuhayli, Al-Figh al-Islami, vol. 4, pp. 684-97; and Al-JazirT,
Kitab al-Figh ‘ala al-Madhahib al-Arba ‘ah, vol. 3, pp. 257-64.
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A gift is not like a sale contract which is concluded even if the purchaser does
not take possession of the sold item. Unlike a sale where a purchaser has the right
to claim the sold item from the seller, the receiver in a gift contract has no right over
the property gifted until he obtains possession over it. Prior to possession, the right
of the donor is stronger than the right of the donee in whose favor the gift is made.
The right of the donee is weak until it obtains the attribute which makes it stronger.
In hibah, this attribute is the possession of the gift by the donee which establishes
his ownership over the gifted property.”

6.4.2.1 Musha

The word musha “ is derived from shuyi * which literally means confusion. It
refers to an undivided property jointly owned by several persons, where none of
them can predicate that his interest is attached to any specific portion of the property.
In juridical terminology, musha ‘ refers to a joint share in undivided property. It is
thus defined as every joint undivided property subject to the rights of more than
one individual. If a joint property share is divisible its gift is not valid.”! If it is
indivisible its gift is valid.”* A property is divisible if the donee, after its division,
may make use of it in the same manner as it was possible prior to its division. If it
is not possible to use the property in the same manner as it was possible prior to its
division then the property is indivisible, for instance a horse, car, machineries, etc.

If a property is divisible, its gift is voidable or irregular (fasid) to the Hanaffs. It
means that although a gift is made, the donee’s proprietary rights over the property
are not established until the property is divided and his share is separated. For
instance, if Ibrahim and Khalid jointly own a house and Ibrahim wants to give his
share as a gift to Zahid. This gift is voidable which means Zahid does not have
proprietary rights over the portion of the undivided house until Ibrahim’s share is
separated and he then transfers its possession to Zahid. But a gift of a part of the
property which is indivisible is valid. This is because the property is indivisible and
thus its delivery of possession of a part of it is impossible. Accordingly, incomplete
possession is sufficient.”

90. For more details, see Ibn Rushd, Abti al-Walid Muhammad bin Ahmad, Bidayah al-Mujtahid wa Nihayah al-Muqtasid, vol. 4,
pp. 1536-8.

91. Al-Jaziri, Kitab al-Figh ‘ald al-Madhahib al-Arba ‘ah, vol. 3, p. 260.

92. Sayyid Sabiq, Figh al-Sunnah, 1078.

93. For more details, see Al-Zuhayli, Al-Figh al-Islami, vol. 4, pp. 686-8.
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6.4.3 Expression

An offer for the gift can be made explicitly or implicitly.”* Examples of explicit
expressions include phrases such as “I gift this thing to you”, “You are now the
owner of it”, “I made it for you”, “This is for you”, “I bestow this to you”, etc. An
example of an implicit expression is when a husband buys a pair of earrings for his
wife.

6.4.3.1 Hibah Bi al- ‘Iwad

Hibah bi al- ‘iwad means a gift with consideration (i.e. expectation of something
in return). Consideration ( iwad) is of two types; one which is subsequent to the
contract of gift, and the other which is placed as a condition. When the consideration
is explicitly stipulated in the contract, and once it is received the transaction acquires
the legal character of sale. The following two conditions should be observed:

1. Actual passing of the consideration on behalf of the donee.
2. Donor’s divesting himself, with bona fide intention, of the property at once
and declaring the conferring of it upon the donee.

As this situation falls within the category of a sale, it is subject to rescission
on the grounds of exercising certain options, such as the option of inspection and
the option of defect. This includes gifts made in exchange for services, as there is
an exchange of value. A gift conditioned upon an exchange is equivalent to a sale.
If an individual grants a gift to another party with the stipulation that compensation
is to be provided by a specified date, and both parties agree to this arrangement, if
one party subsequently refuses to provide the agreed compensation, the initial party
may retract the gift. However, if gifts are exchanged bidirectionally, the contract of
gift would be fully executed and cannot be revoked.”

6.5 SPECIAL CIRCUMSTANCES

6.5.1 Abstract Gifts

A gift of a debt to a person other than a debtor is valid because, although it is
abstract in the present, it is capable of materializing in the future.”® Similarly, the
gift of all valuable properties, usufruct, negotiable instruments, proprietary rights,
and landlord’s rights are valid.”” By default, if no time period is specified, the gift
exists until the death of the donor (this is also called ‘umra. This is because the

94. Sayyid Sabiq, Figh al-Sunnah, 1077.

95. For more details, see Al-Zuhayli, Al-Figh al-Islami, vol. 4, pp. 699-702; Sayyid Sabiq, Figh al-Sunnah, 1078-9; and Ibn
Rushd, Abt al-Walid Muhammad bin Ahmad, Bidayah al-Mujtahid wa Nihayah al-Mugtasid, vol. 4, pp. 1539-40.

96. For more details, see Al-Jaziri, Kitab al-Figh ‘ala al-Madhahib al-Arba ‘ah, vol. 3, pp. 265-6.

97. Tbn Rushd, Aba al-Walid Muhammad bin Ahmad, Bidayah al-Mujtahid wa Nihayah al-Mugtasid, vol. 4, p. 1536.
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object is owned by the donor, and the donee only benefits from the usufruct of the
said object; after the donor’s death, his heirs inherit the object and thus ownership
is transferred to them, thus terminating the gift of its usufruct.”®

6.5.2 Bankruptcy

An individual who is insolvent is subject to legal restrictions (sajr) regarding
any transactions of a gratuitous nature involving their property. According to the
Maliki school of thought, such a gift is deemed inoperative. Conversely, the Hanafi
perspective does not recognize such an incapacitation; however, it does allow for
the Qadi to annul the transaction at the request of creditors if it is determined that
the gift was intended to defraud them.” The insolvent individual is acting in a
manner that undermines legitimate claims asserted against him.

6.5.3 Gift of Joint Share in Favor of Heirs

When a joint owner of an undivided property intends to make a gift of his share
to an unrelated party, there exists a potential for disputes and the mismanagement
of the property. Conversely, if a partner or joint owner gifts his share to another
partner, the likelihood of conflict or misappropriation of the property is significantly
reduced. According to the Hanafl school of thought, the act of gifting property,
whether divisible or indivisible, to an heir is deemed valid but may be voidable
when directed toward a stranger, provided the property is divisible. In contrast, all
other legal schools maintain that a gift is valid regardless of whether the property is
divisible or indivisible, and whether it is granted to a partner or a third party.!®

6.6 REVOCATION

The Prophet (Peace and Blessings of Allah be upon him) has abhorred
revocation of gifts.
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Narrated Ibn al- ‘Abbas (May Allah be pleased with them both) that the Prophet
(Peace and Blessings of Allah be upon him) said, «The bad example is not for us.
He who takes back his present is like a dog that swallows back its vomit.»'!

98. For more details, see ibid., pp. 1540-1.

99. Tanzil-ur-Rahman, A Code of Muslim Personal Law, 51.

100. Ibid., vol. 2, p. 27.

101. Tbn Hajar, Ahmad bin ‘Ali, Sahih al-Bukhari ma* al-Fath, no. 2622.

65



66

FIQH FOR THE ECONOMIST: WEALTH DISTRIBUTION

According to various scholars, the revocation of gifts is considered haram due
to its comparison to a dog consuming its vomit, an act deemed repulsive by the
Prophet (Peace and Blessings of Allah be upon him). It is further argued that the act
of gifting entails a transfer of ownership, which must be absolute upon completion
of the contract. The positions of the three /mams—Malik, al-Shafi‘1, and Ahmad
bin Hanbal—indicate that it is unlawful to revoke a gift once the possession of the
property has been transferred to the donee. The donor retains the right to revoke
the gift at any point prior to the transfer of possession. In the event that the donor
passes away after the gift has been made but before the possession is transferred,
the gift property is to be incorporated into the donor's legacy.

Conversely, the HanafT school maintains that a donor may revoke a gift even
after transferring possession, with specific exceptions that include:

1. Situations in which the donor is the husband and the donee is the wife, or vice
versa.

2. Instances where the donee is a blood relation within a prohibited degree.

Cases in which the donee is deceased.

4. Scenarios where the gift property ceases to be in the possession and ownership
of the donee due to sale, gifting, or other forms of transfer.

5. Circumstances in which the gift property is lost or damaged.

6. Changes that alter the fundamental nature of the gift property.

7. Instances where another item has been mixed with the gift property to the
extent that separation is impractical.

8.  Situations where the gift includes an exchange.

W

It is imperative to secure a court decree in order to facilitate the revocation of
the gift subsequent to the transfer of possession.

6.7 HADIYYAH

Hadiyyah, according to the HanafTs, refers to “property brought or sent as a
gift to someone” [for free].!?? The Maliki school defines the concept as the transfer
of ownership by the proprietor of an object, executed without any expectation of
return from the eligible recipient, or through any means that signifies the transfer of
ownership. In contrast, the Shafi T school characterizes it as the act of bestowing an
object without the expectation of reciprocity, accompanied by the physical transfer
of the object to the recipient, as a means of honoring that individual. The Hanbalt
school similarly defines this act as the donation of an object during one’s lifetime,
also without the anticipation of any return.'®

102. The Mejelle, 131; Al-Mawsii‘ah al-Fighiyyah, vol. 42, p. 252.
103. Al-Mawsii‘ah al-Fighiyyah, vol. 42, p. 252.
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6.8 QUESTIONS

1. What are the literal and technical meanings of hibah?

2. Discuss whether hibah bi al- iwad is acceptable in Islam.

3. Discuss the importance of hibah in Islam.

4. What is bankruptcy in Islam?

5. Mark as TRUE or FALSE:

a. Retraction of hibah after the possession is prohibited in Islam.

b.  When giving hibah to one’s children, equality must be observed.

6. A father is the only one who can retract his gift from his child even after
possession (gabd).

7. Write an essay discussing the concept of hibah as applied by Islamic banks.

8.  Write an essay discussing the importance of /ibah in uniting the Muslim

Ummabh.
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Wagqf plays a crucial role in the provision of social security and welfare.
Its impacts extend beyond charitable work; it significantly contributes to the
financial independence and self-sufficiency of Muslim educational institutions.
The economic and educational upliftment of Muslim communities can be more
effectively attained through the utilization and development of wagf properties.
There exist various awqaf specifically established to support students, scholars,
educational institutions, and the education of women and girls. For example,
throughout its extensive history, Al-Azhar University has depended on the wagf
system to sustain its financial activities, ensure the remuneration of its staff, and
facilitate the education of its students.

Furthermore, wagf'is one of the means that Allah provides as a source of rizg
for His creation. Awqaf established for the purposes of assisting the impoverished
or providing education to disadvantaged individuals, effectively channel resources
toward these communities, yielding substantial benefits. Additionally, wagf plays a
crucial role in safeguarding the wealth of Muslim nations through the prohibition
of the sale or pledge of such assets. As a result, wagf properties remain within
the possession of the Muslim community, enabling their utilization for communal
welfare. Moreover, wagf'serves to protect such properties from mismanagement by
heirs who may otherwise squander their inherited wealth.

7.1 DEFINITION

The term wagqf literally means to prevent (habs) or restrain. In legal terms, it
means to protect a thing or to prevent it from becoming the property of others.'™
Waqf can be defined as the permanent dedication by a Muslim of a valuable
property’s corpus to the ownership of Allah (Exalted be He), accompanied by a
declaration to dedicate its usufruct for eternal religious, charitable, or pious purposes
as recognized by Shari ‘ah. This definition is likely derived from the narration in
which ‘Umar bin al-Khattab (May Allah be pleased with him) sought guidance
from the Prophet (Peace and Blessings of Allah be upon him) regarding his land in
Khaybar:!%

...to which the Prophet (Peace and Blessings of Allah be upon him) said, «Make

it an endowment and give its usufruct in the cause of Allah (Exalted be He).»
(Literally: Freeze [or contain] its corpus and donate its fruits.)'"

104. Sayyid Sabiq, Figh al-Sunnah, 1069.
105. Dr. Nazim Sultan Misbah, Mabahith fi Ahkam al-Wagqf, 9.
106. Al-Nisa'1, Kitab al-Mujtaba, no. 3629. A version of this narration is mentioned in full in §Legality.
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Wagqfis characterized by its inalienability and is established in perpetuity. Once
the dedication is executed, it becomes irrevocable, resulting in the transfer of all
property rights from the founder (wagqif) to Allah (Exalted be He). Consequently,
the principal assets of the wagf property cannot be sold, donated, or inherited.!"’
The proprietor relinquishes his power of disposal over a specified property with the
condition that its usufruct is allocated for charitable, religious, or pious purposes.
When a wagf is established with the stipulation that it shall become effective only
after the founder's death, it is referred to as a wagqf by will (waqf bi al-wasiyyah).
It is essential to distinguish between traditional sadagah and wagf, as the latter
involves the preservation of the principal. In standard sadaqgah, the principal may
be utilized entirely, whereas, in wagf, only the usufruct may be utilized.

7.2 LEGALITY
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«O you who believe! Spend of the good things which you have (legally) earned, and
of that which We have produced from the earth for you...»
(Al-Bagarah, 02:267)
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«By no means shall you attain Al-Birr (piety, righteousness — here, it means Allah'’s
reward, i.e. Paradise), unless you spend (in Allah’s Cause) of that which you love,
and whatever of good you spend, Allah knows it well.»

(Al Imran, 03:92)
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Abii Hurayrah (May Allah be pleased with him) narrated that the Messenger of
Allah (Peace and Blessings of Allah be upon him) said, «When a man dies, his
deeds come to an end except for three (things): ceaseless charity (sadaqah jariyah),
knowledge that benefits, or a virtuous descendant who prays for him (i.e. for the
deceased).» '

107. Al-Bahuti, Manstr bin Yunus, Al-Rawd al-Murbi*, vol. 7, p. 432.
108. Muslim bin al-Hajjaj, Sahih Muslim, no. 4223.
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The concept of sadaqgah jariyah referenced in the previously mentioned
narration pertains to wagqf, as such properties provide benefits to the deceased both
during their lifetime and after death. The earliest recorded instance of wagf from the
era of the Prophet Muhammad (Peace and Blessings of Allah be upon him) features
‘Umar bin al-Khattab (May Allah be pleased with him). In addition to affirming its
legality, the Prophet (Peace and Blessings of Allah be upon him) established certain
regulations governing this practice:
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Narrated Ibn ‘Umar (May Allah be pleased with them both) that (his father,) ‘Umar
acquired some land at Khaybar. He came to the Prophet (Peace and Blessings of
Alldh be upon him) and consulted him about that. He (Peace and Blessings of Allah

be upon him) said, «If you wish, you may 'freeze’it and give it in charity.» So, he
‘froze’it, stipulating that it should not be sold, given as a gift, or inherited, and he
gave it in charity to the poor, relatives, slaves, the needy, wayfarers, and guests.

There is no sin on the administrator if he eats from it on a reasonable basis or feeds

a friend with no intention of becoming wealthy from it.'”

Wagqf is also proven from the Prophet (Peace and Blessings of Allah be upon
him) himself, ‘Uthman bin ‘Affan, ‘Ali, Talhah, Zubayr, Zayd bin Thabit, ‘Abd
Allah bin ‘Umar, Anas, and ‘Amr bin ‘As (May Allah be pleased with them).'”
Some other narrations related to wagqf are as follows:
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Narrated Abii Hurayrah (May Allah be pleased with him) that the Messenger of
Allah (Peace and Blessings of Allah be upon him) said, « When man dies, his deeds
come to an end except for three (things): sadaqah jariyah (ceaseless charity);
knowledge that benefits, and a virtuous descendant who prays for him (i.e. the
deceased).»

109. Tbn Hajar, Ahmad bin ‘Alf, Sahih al-Bukhari ma“ al-Fath, no. 2737.
110. Ibn Rushd al-Jadd, Abl al-Walid Muhammad bin Ahmad, Al-Muqaddimat wa al-Mumahhidat, vol. 2, p. 417; Tbn Hajar,
Ahmad bin “Ali, Sahih al-Bukhari ma“ al-Fath, vol. 5, p. 496.
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Narrated Anas bin Malik (May Allah be pleased with him) that when Allah’s
Messenger (Peace and Blessings of Allah be upon him) came to Madinah, he
ordered that a masjid be built. He (Peace and Blessings of Allah be upon him) said,
“O Tribe of Najjar! Suggest me a price for your gardens.” They replied, “By Allah,
we will not ask its price except from Allah. !
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Narrated ‘Uthman bin “Affan (May Allah be pleased with him) that the Prophet
(Peace and Blessings of Alldah be upon him) said, « Whoever digs the well of Riimah
will be granted Paradise...»"?
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Narrated Sa'd bin ‘Ubddah (May Allah be pleased with him) who said, “O
Messenger of Allah, Umm Sa'd has died. What form of sadaqah is best?” He
(Peace and Blessings of Allah be upon him) replied, « Water.» (Thus,) he dug a well
and said, “This is for Umm Sa ‘d.”"
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Abii Hurayrah (May Allah be pleased with him) narrated that the Prophet (Peace
and Blessings of Allah be upon him) said, «He who keeps a horse for Jihad, having
faith in Allah and relying on His Promise, will find that its fodder, drink, dung,
and urine will all be credited to him in his Scales (of good deeds) on the Day of
Resurrection. »'*
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Narrated Abii Hurayrah (May Allah be pleased with him) that the Prophet (Peace
and Blessings of Allah be upon him) said, «...as for Khalid...he has endowed his
armor and weapons for the sake of Allah...»'>

111. Ton Hajar, Ahmad bin ‘Alf, Sahth al-Bukhari ma“ al-Fath, no. 2774.

112. Ibid., no. 2778.

113. Abt Dawtd Sulayman bin al-Ash‘ath, Sunan Abt Dawiid, no. 1681; Tbn Majah, A/-Sunan, no. 3709.
114. Ibn Hajar, Ahmad bin "Ali, Sahih al-Bukhari ma“ al-Fath, no. 2853.

115. Muslim bin al-Hajjaj, Sahih Muslim, no. 2277.
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7.3 PURPOSE

Wagf should be established for charitable purposes that are recognized by
Shart‘ah. The scope of charitable purposes is extensive and may encompass wagf
for masajid, educational institutions, healthcare facilities, universities, and other
entities that serve the public good and contribute to community welfare, particularly
for individuals in need. Furthermore, Islamic teachings emphasize the importance
of fulfilling one's obligations to family members. The Qur’an articulates this duty
clearly:
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«ltis not al-Birr (piety, righteousness, and each and every act of obedience to Allah,
etc.) that you turn your faces toward east and (or) west (in prayers); but al-Birr is
(the quality of) the one who believes in Allah, the Last day, the angels, the Book, the
Prophets and gives his wealth, in spite of love for it, to the kinsfolk, to the orphans,
and to al-Masakin (the poor), and to the wayfarer, and to those who ask, and to set
slaves free, performs al-Salah (lgamah al-Salah), and gives the zakah, and who
fulfill their covenant when they make it, and who are al-Sabirin (the patient ones,
etc.) in extreme poverty and ailment (disease) and at the time of fighting (during the
battles). Such are the people of the Truth and they are al-Muttaqgin.»

(Al-Baqarah, Q2:177)

According to the previously mentioned ayah, a waqf may be established to
provide for the support of the founder's immediate descendants, which can be
allocated for one or two generations or in perpetuity until their lineage ceases, at
which point the wagf would revert to support the needy. It is important to note that a
Muslim is prohibited from creating a wagqf for the benefit of a church or synagogue.
A wagf constitutes a form of sadagah and is not to be utilized for purposes that
are displeasing to Allah (Exalted be He). Should such a wagf be established for
inappropriate purposes, it will become null and void, and the ownership rights to
the wagqf property will revert to the founder.
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«...help you one another in al-Birr and al-Taqwa (virtue, righteousness, and piety);
but do not help one another in sin and transgression. And fear Allah. Verily, Allah
is Severe in punishment.»

(Al-Ma’idah, Q5:2)
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Ifthe objective of the wagfis religious and charitable, yet it becomes impractical
or ceases to exist, the wagf itself shall not diminish. The principle of perpetuity
remains intact, as there exists an implied provision within the wagf to assist the
poor in the event that the primary purpose is unachievable. In such circumstances,
the income generated from the wagf property may be utilized, subject to the court's
approval, for the restoration of any wagf property, for purposes similar to the
original intent, or for the general benefit of the impoverished. Additionally, it may
be allocated for the advancement of knowledge and education among Muslims. For
instance, if a wagf'is designated for a religious or charitable institution that, over
time, becomes defunct, the wagqf property will not revert to the founder (wagif) or
their heirs; instead, it shall be directed toward other analogous religious institutions
or any initiative that serves to benefit humanity.''

7.4 PILLARS AND CONDITIONS
Most scholars define the pillars of wagf as four (4):!"7

1. The founder or creator of the wagqf (wagif).

2. The wagqf property (mawqiif).

3. The beneficiaries (mawgif ‘alayhi) who could be a person or a group of
persons for whose benefit the wagf'is created.

4. Expression (sighah) which includes offer and acceptance.

According to the Hanaft school of thought, wagf'is established upon a singular
foundational principle: the offer made by the founder (wagif). This school views
wagqf as a unilateral contract, which is finalized through the explicit declaration
issued by the founder.

7.4.1 Founder
The following are the conditions for the founder (wagif):

1. He should be a Muslim.

2. He must own the property which is the subject of wagf. Subsequent acquisition
of property does not validate the wagf-

3. The founder must have complete legal capacity. A wagf created by an insane,
minor, bankrupt, or prodigal person is not valid. Most madh habs agree that if
the debt of a person covers his entire property, he shall be barred from dealing
with his property, including gift-giving and creating wagf. In such
circumstances, the court shall have the power to order the annulment of such
settlement of property by the debtor.!'®

116. For more details, see Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 217-26.
117. For more details, see ibid., pp. 157-8.
118. Tanzil-ur-Rahman, 4 Code of Muslim Personal Law, 143.

75



76

FIQH FOR THE ECONOMIST: WEALTH DISTRIBUTION

4. He must declare the property as wagf voluntarily, without coercion.

5. The establishment of a wagf must be executed in good faith. A wagf created
with the intent to harm creditors or heirs, or to deny any individual their
rightful claim, is deemed impermissible. If a debtor converts a property into a
wagf with the purpose of depriving a creditor of their right to recover a debt,
this action may invalidate the wagf, particularly when the debt encompasses
the entirety of the founder's property. Similarly, a wagf established by a
debtor for the benefit of their children, intended to evade financial obligations,
is considered null and void. In such circumstances, the formation of a wagf
constitutes a transgression, while abstaining from such actions is regarded as
virtuous.

7.4.2 Wagqf Property
The following are the conditions for the wagf property (mawgqiif):'"°

1. The property designated for wagf must hold intrinsic value according to
Shart‘ah and must be capable of generating benefits without being depleted.
It is required to be classified as wealth (mal) and must possess a tangible nature
(‘ayn); the establishment of wagqf for usufruct is prohibited. Acceptable forms
of property include immovable assets such as land and buildings, as well as
movable assets for which dedication practices are commonly recognized.

2. The property should be in existence, known, and specified. For instance, the
wagf of a loan or a profit receivable in the future is invalid.

7.4.3 Beneficiary

Beneficiary (mawqiif ‘alayhi) can be specified (mu ‘ayyan) or unspecified (ghayr
mu ‘ayyan).'* Wagqf can be established for one or multiple persons as specified;
alternatively, it may remain unspecified and categorized under broader groups
such as disadvantaged individuals, scholars in specific academic fields, students
who have memorized the Qur’an or other students of knowledge, da ‘is, mujahidin,
masdajid, schools, and similar entities. Additionally, wagf may be directed toward
institutions, such as when copies of the Qur’an are designated for the benefit of
masdajid. It can also be established in favor of relatives, provided that the ultimate
purpose of the wagf aligns with charitable objectives or benefits the poor.

119. For more details, see Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 183-7.
120. Ibid., p. 187.
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The creation of wagf for a dhimmf is permissible; however, it is crucial to note

that wagf'intended for churches or synagogues is invalid. Furthermore, wagf cannot
be established for animals, with the exception of horses designated for jihad.

When a beneficiary is identified, it is essential that the individual is known,

existent (mawjud), and capable of acquiring ownership of the benefit conferred.
In instances where beneficiaries are not specified, it is sufficient for them to be
identifiable, and the wagf must be established for a charitable purpose.

7.4.4 Expression

The following are the conditions for the expression (sighah):

1.

121

For the establishment of a wagf, it is not necessary to use particular words.
However, the words used should indicate the creation of wagf. Intentions to
create wagf and the appointment of an administrator (mutawalli) are sufficient
for the creation of wagf. To the Hanafis and most Hanbalts, acceptance by the
mawgqilf ‘alayhi is not one of the pillars of wagf, whether specified or not. To
the Malikis, Shafi‘ts, and some Hanbalts, acceptance becomes a pillar of the
wagf if made in favor of a specific person. If the person is competent, he may
accept the offer. Otherwise, his guardian may accept the wagf on his behalf. If
a wagqf'is made in favor of institutions such as a university, acceptance by a
person who legally represents the university becomes a condition.

The words used should indicate perpetuity. A wagf for a certain period is not
allowed. This is the opinion of most madh habs. According to the ShafiTs,
Hanbalis, and Abt Yusuf and Muhammad al-Shaybani of the Hanafis, the
declaration of wagqf by the founder (wagif) is irrevocable as soon as the
dedication is pronounced. The founder cannot reserve for himself the power
of revocation. Malik1 jurists and /mam Abu Hanifah (which represents a
minority opinion within the Hanafl madh hab) are of the opinion that a wagf
can be revoked at any time before registration or confirmation by a gadr.

A wagf should immediately take effect and should not depend on an uncertain
incident. Once made, a wagf should immediately come into operation. A wagf’
must not be made to depend on such an eventuality which has equal chances
of occurring and not occurring.'? For example, it is invalid if a person says that
if his son graduates or returns from a journey, that a house will be turned
into wagf. Similarly, when the creation and validity of a wagf are subjected to
a contingency, it becomes void. For example, if the wagf'is made contingent
on the death of a person without leaving children, it will be void. However, a
suspended wagf that will come into operation after the death of the founder

121. For more details, see ibid., pp. 201-8.
122. Tanzil-ur-Rahman, 4 Code of Muslim Personal Law, 133.

77



78

FIQH FOR THE ECONOMIST: WEALTH DISTRIBUTION

is valid. Wagf created by wills operate after the death of the founder. It may be
cancelled before the death of the founder. The wagf which is created through
a will should not apply to more than one-third of the estate except with the
consent of the heirs.

Once wagqfis created, it is binding and cannot be cancelled.

Invalid conditions should not be stipulated, such as “My ownership must
be retained,” or “I reserve the right to cancel the wagf,” or that an administrator
(mutawalli) designated by the founder or their descendants should not be
dismissed. In such instances, the stipulated conditions are rendered void;
however, the wagf itself remains valid.

The founder should also mention the beneficiaries in whose favor the wagf'is
made.

7.5 TYPES

Wagqfis of two types:

L.

123

Wagqf khayrt is created from the very beginning for a virtuous charitable

purpose for the sake of Allah (Exalted be He). It is subdivided into two types:

a. Public wagf — Waqf made for public benefit. For instance, a bridge
constructed by a private individual and dedicated to the public without any
restriction, or a cemetery or a masjid. This type of wagf is created for
the general public whether rich or poor and it comes under the direct control
or supervision of the state.

b. Quasi-public waqf — Waqf made to provide for a general pious purpose
for the benefit of a particular group of individuals. For instance, a wagf
created specifically for scholars or students of religious knowledge.

Waqf dhurrt, also known as waqf ahli or waqf ‘ald al-awlad, refers to a specific
type of wagqf established primarily for the benefit of an individual's children
and their descendants, with the ultimate aim of serving a charitable or religious
purpose. This type of wagqf is established specifically for the benefit of one’s
family members, reflecting the Islamic principle that one must first ensure the
maintenance of those for whom they are responsible.

While beneficiaries of a wagf do not obtain ownership of the wagf asset, they

are entitled to derive benefits from it. Importantly, the ultimate advantage of the
wagf must be reserved for a defined charitable, pious, or religious purpose, which
should be explicitly stated or clearly implied in the wagf deed. In cases where
the wagf is designated for heirs across generations without specified shares, all

123. Dr. Nazim Sultan Misbah, Mabahith fi Ahkam al-Waqf, 27-32; For more details, see Al-Zuhayli, Al-Figh al-Islami, vol. 9,

pp. 159-66.
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individuals designated as beneficiaries, along with their heirs, are entitled to equal
portions of the wagf's income. It is noteworthy that the principle of inheritance law,
which dictates that males receive twice the share of females, does not apply within
the framework of wagf regulations.

7.6 THE ADMINISTRATOR

Wagqf property is considered a juristic entity. It is represented by the
administrator (mutawallt) who is merely a manager of the wagf and not its owner.
The administrator represents the wagf both as a plaintiff and as a defendant.

7.6.1 Responsibilities

The responsibilities of the administrator, known as the mutawalli, encompass
all necessary and appropriate actions required for the safeguarding and management
of wagf property. This individual serves as an aide to the founder, referred to as the
wagif, and is appointed to oversee the administration of the wagf for the benefit of
the designated beneficiaries. Additionally, the administrator bears the responsibility
for the equitable distribution of the wagf's proceeds among these beneficiaries.

The founder has the authority to designate himself as the initial administrator,
or alternatively, appoint another individual to that role. Throughout his lifetime,
the founder retains the rights to appoint, remove, and exercise control over the
administrator. Moreover, the founder may specify within the wagf deed the
manner, conditions, and duration for which a person or a group of individuals
shall be appointed as the administrator(s). He may also identify individuals or
groups authorized to appoint administrators in his stead. Furthermore, the founder
possesses the power to designate a successor to the administrator. In the absence of
such designations, a gadi may appoint an administrator.

The administration of wagf property can also be entrusted to a committee. An
administrator is not permitted to relinquish his position without securing permission
from the founder or the court.

The founder may authorize the administrator and any subsequent successors
to receive a fixed remuneration derived from the income generated by the wagf
property. Should the wagf deed not indicate a predetermined remuneration, the
court may, upon the administrator's application, establish the remuneration and
permit its collection from the wagf income.
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7.6.2 Limitations

An administrator (mutawalli) can do everything which is necessary and
reasonable for the protection and administration of the wagf property. He has
the power to manage and administer the wagf property. However, the following
limitations are imposed on him:!?*

1. He cannot sell, mortgage, or change the ownership of wagf property without
the permission of the court.

2. He cannot transfer his duties, functions, and powers to anybody else and make
him the trustee, unless authorized by the wagf'deed, court, or custom.

3. He cannot borrow money for spending on the beneficiaries but may borrow
with the permission of the court to spend on repairing the wagqf property.

4. He cannot grant a lease of wagf property for a term longer than customarily
allowed except with the permission of the court.

7.6.3 Removal

If an administrator (mutawalli) is negligent and in breach of his duty, the court
may remove him, even if he is the founder (wagif).'* A founder may also remove
the administrator even if he has not expressly reserved this right for himself in the
wagqf deed.

7.7 MAINTENANCE OF WAQF PROPERTY

It is the responsibility of the administrator (mutawalli) to ensure the proper
maintenance and condition of the wagf property. Should renovations be necessary
and require incurring debt, the administrator may seek court approval to borrow
funds for such purposes. The repayment of any such debt must be facilitated
from the income generated by the wagf property. It is imperative to note that an
administrator is prohibited from incurring debt independently and may only do
so with the express permission of the court. For example, if agricultural land is
designated as wagf and it is subsequently determined that constructing houses on
this land could yield greater income, the administrator is authorized, with court
permission and the agreement of the beneficiaries, to proceed with the construction
of said houses and to finance the project accordingly.

124. For more details, see Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 230-7.
125. Ibid., p. 236.
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Furthermore, the administrator is not permitted to lease the wagf property
to himself or to close relatives unless specifically authorized by the court. The
administrator retains the right to lease the wagf’s shops, gardens, houses, or other
properties, as well as to cultivate wagf lands, in accordance with the stipulations
established by the founder (wdagqif). The administrator holds the exclusive right to
collect rent or any other income generated from the wagfproperty. The beneficiaries'
entitlement is limited to the net income derived from the wagf after all necessary
expenses have been accounted for, including the ‘ushr, kharaj, and maintenance
costs of the property.

Any surplus from the income of a particular wagf property may be utilized
to acquire additional properties. These newly acquired properties will also be
designated as wagf, and the same regulations will apply. In cases where a wagf
is established for charitable purposes, any excess income that accumulates after
fulfilling its intended purpose may be utilized by the administrator for similar
welfare activities, benefiting other groups in need, such as additional impoverished
individuals.

7.8 DEVELOPMENT

Development of wagf means “every kind of construction activity undertaken
to expand and enlarge, rebuild, or improvise an existing wagf property, so as to
generate additional revenue for the socio-economic and educational betterment of
the Muslim community.”'? Development activities may encompass the construction
of commercial entities, such as shopping centers, wedding halls, hostels, and
residential complexes, with the objective of generating supplementary revenue.
Wagf institutions may require access to technical expertise to effectively develop
wagqf properties. Conducting a feasibility study is essential to assess the viability
of such projects, including the preparation of cost estimations, profit analysis, and
investment ratios.

The development of wagf properties can be financed through wagf funds or
alternative financing. It is imperative that any financing methods employed adhere
to Shari ‘ah principles, ensuring the absence of riba (usury), gharar (uncertainty),
and any other prohibitions outlined by Shart ‘ah. Ownership of wagf properties is
exclusively vested in Allah (Exalted be He), thus precluding any individual from
obtaining ownership of wagf property. Therefore, any financing model used should
not conflict with this principle.

126. Khalid Rashid, ‘Islamic Financing Techniques for the Development of Wagqf, with Special Reference to India’, 180.
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Historically, mursad and hukr transactions have been utilized for the
enhancement of wagqf properties. A mursad represents a loan arrangement
between the lender and the administrator (mutawall?), who seeks funding for the
refurbishment or reconstruction of a dilapidated wagqf property. In this case, the
administrator is usually required to obtain consent from a gadr. Following the
completion of the renovations, the refurbished wagf property is usually leased to
the lender for a sufficiently extended term, at a rental rate deemed adequate for loan
repayment. Upon conclusion of the lease period, the lender has to handover the
developed wagqf property to the administrator. Alternatively, the lender may receive
a predetermined percentage of the income generated by the developed wagf until
the loan has been fully repaid.'?’

Hukr refers to a long-term lease of wagf property in which, rather than
providing a loan, a prospective tenant pays rent in advance. This rent is allocated
for the maintenance and improvement of the property, with a nominal portion
due annually. In both the mursad loan and hukr agreements, the wagf property
is leased for an exceptionally extended period, primarily aimed at preserving
and maintaining the property rather than maximizing its income. It is important
to note that mursad and hukr arrangements have been abolished in several Arab
countries due to their exploitation for the conversion of wagf properties into
private ownership.'?® A meticulous examination of the two methodologies for the
development of wagf, namely mursad and hukr, reveals the inherent difficulty in
circumventing the pitfalls of 7iba. In both scenarios, the lender derives an additional
benefit beyond the principal loan extended to the borrower, which contravenes the
Shart‘ah principle stipulating that any extra benefit accruing to the lender in a
loan agreement constitutes riba. Consequently, these practices should be deemed
unacceptable.

7.9 ISTISNA ¢

The contract of Istisna * can be effectively utilized in the development of wagf
properties. In this context, a company may enter into an Istisna ‘ agreement with a
wagqf institution, wherein the company assumes responsibility for the development
of a wagqf property. To execute this plan, the company may engage a specialized
developer to conduct the necessary work, which serves as an example of parallel
Istisna ‘. For instance, the company might commit to constructing a building on
waqf land. Subsequently, the company may subcontract the actual construction
tasks to a construction company through a separate Istisnd ‘ contract.'”

127. Ibid., 187-92.

128. Ibid. Therefore it is better for a Muslim to be on the safe side, especially in sensitive issues such as wagf, and always go with
the agreed upon issues as much as possible.

129. Ibid., 192-3.
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7.10 MUSHARAKAH MUTANAQISAH

A company and the mutawallt (administrator) can agree to engage in a
musharakah mutanaqisah (decreasing partnership) contract to establish a wagf.
The respective shares of the partners are clearly defined within the context of
the musharakah capital, as well as in terms of profit and loss distribution. Both
the company and the wagf project will receive their designated share of profits
as stipulated. Upon the project's completion, the company's equity share will be
incrementally reduced. To facilitate this process, the company will divest its share
to the wagqf through a distinct sale agreement. Consequently, the company’s share
of the profits will also diminish. Ultimately, this arrangement culminates in the
wagqf achieving full ownership of the project.!*°

7.11 CASE STUDY: ZAM-ZAM TOWER AND
TIMESHARE BOND

The following extract is taken from Arab News."!

LONDON, 16 February 2004 — Construction of the Zam-Zam Tower Complex
on land adjacent to the Holy Mosque in Makkah is progressing according to plan
by the developers, the Binladin Construction Group. The timeshare financing of
the building and its future use is a first for the Kingdom and the region. Owners
of a timeshare will own the lease of an apartment, ranging from royal suite to
studio for a period of one or two weeks for the next 24 years. A studio apartment,
in off peak season, for one week will cost $5,000 for the 24-year period, whereas
the price for the same apartment increases to $22,000 if it is during the first three
weeks of Ramadan; or to $80,000 if it is during the last ten days of Ramadan. The
same formula applies for all the other categories. The project has the support of the
Saudi Council of Ministers and the Shira Council. All contracts and agreements
come under Saudi law and have been scrutinized by both Saudi and international
law firms. The investment risk as such, say promoters, is mitigated by the support
of the Saudi government.

The project is funded by Shari‘ah-compliant finance based both on an Islamic
bond — sukitk al-ijarah, which itself is a forward lease and on a Sukitk Al-Intifa”
(a timeshare bond.) Bondholders may trade their sukitks via the Internet on a
global basis. The above structure has attracted such interest from investors that
the promoters are already planning to develop similar projects in Madiah and
other regions in the Kingdom. The King ‘Abd al-‘Aziz Wagf for the two Holy

130. Ibid., 199-202.
131. Parker, ‘Zam Zam Tower and Timeshare Bond’.
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Mosques owns the land adjacent to the Haramayn. The wagf has leased the land
to the Binladin Group on a Build-Operate-Transfer agreement for 28 years. Under
this agreement, the Binladin Group will build a shopping complex, four towers and
a hotel. The Binladin Group in turn has leased the Zam-Zam Tower project to the
Kuwait-based Munsha’at Real Estate Projects KSC. Munsha’at will finance the
construction of the project, operate it and then transfer it back to the wagfat the end
of the 28-year lease period.

To finance the development of the project, Munsha’at in December 2003 issued
a $390 million suktk, which, according to Munsha’at CEO and Managing
Director Meshal Al-Ameri was oversubscribed by 135 percent in the first two
weeks. Munsha’at is projecting an internal rate of return on the investment of 26
percent per annum. The investors are big names in Saudi Arabia and the Gulf but
did not market to the wider Muslim world. However, Munsha’at are in contact
with investors in Southeast Asia, for instance, regarding the other projects being
mooted. To make the distribution of the units more equitable, MAS is selling the
sukitks al-intifa “ on a quota basis for various Muslim countries. Munsha’at has also
signed a management agreement with a five-star hotel group that will manage and
run the hotel to international standards. (Copyright: Arab News © 2003. All rights
reserved)
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7.12 QUESTIONS

L.

2.

LS

What are the literal and technical meanings of wagf?

Discuss the importance of wagf in poverty alleviation and in providing social
security in Muslim societies.

Discuss the evidence of wagf from the Sunnah of the Prophet (Peace and
Blessings of Allah be upon him).

Briefly explain the types of wagf'in Islam.
Which hadith indicates that wagf cannot be revoked?

Mark as TRUE or FALSE:

The wagf of ‘Umar bin al-Khattab was the first wagf'in Islam.

A Muslim is not allowed to make wagqf for the benefit of his family members.
Mutawallt is the one who looks after a wagf property.

A mutawallt has the right to quit his job without informing the founder.

It is impermissible to borrow money to fix wagf property in disrepair, even
with the permission of the court.

Cash wagf'is impermissible in Islam even if the cash is to be converted to a
non-perishable property.

Write an essay discussing issue of istibdal and the sale of waqf when its
benefit(s) no longer exist.

Write an essay about the lessons that can be extracted from the hadith of
the Prophet (Peace and Blessings of Allah be upon him), «When a man dies,
his deeds come to an end except for three (things): ceaseless charity (sadagah
jariyah); knowledge that benefits, or a virtuous descendant who prays for him
(i.e. for the deceased).»!*?

FURTHER READING MATERIALS

1. Al-Mawsii ‘ah al-Fighiyyah al-Kuwaytiyyah. Kuwait: Ministry of Awqaf
and Islamic Affairs, 1983

2. Sayyid Sabiq. Figh al-Sunnah. Cairo: Al-Fath li al-I'1am al-‘Arabi, 2004.

3. Ibn Qudamah, ‘Abd Allah bin Ahmad. A/l-Mughni. Riyadh: Dar ‘Alam
al-Kutub, 1997.

132. Muslim bin al-Hajjaj, Sahih Muslim, no. 4223.
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CHAPTER EIGHT:
WASIYYAH

LEARNING OUTCOMES

By the end of this section, the students should be able to:

1. Know the meaning of wasiyyah, its legality, significance, pillars, and
conditions.

2. Identify the types of wasiyyah.

3. Understand the revocation of wasiyyah.
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The blessings granted by Allah (Exalted be He) to humanity, and particularly
to Muslims, include the enhancement of opportunities to engage in good deeds and
the provision of mechanisms to fulfill responsibilities toward others prior to death.
One notable method established by Allah (Exalted be He) is the wasiyyah. This
system has been prescribed across various nations and cultures, culminating in its
significance within the community of Prophet Muhammad (Peace and Blessings of
Allah be upon him).
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Narrated Abii Hurayrah (May Allah be pleased with him) that the Messenger of
Alldh (Peace and Blessings of Allah be upon him) said, «Allah (Exalted be He) has
been charitable with you over the disposal of one-third of your wealth at the time
of your death, so that you may be able to add to the record of your good deeds.»'*

One of the oldest wasiyyah recorded is that of Prophet Nih (Peace be upon
him) to his son:
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Narrated ‘Abd Allah bin ‘Amr (May Allah be pleased with them both): We were
sitting with the Messenger of Allah (Peace and Blessings of Alldh be upon him)
when a Bedouin man wearing a robe with a border approached him until he stood
before the Messenger of Allah (Peace and Blessings of Alldh be upon him). The
man said, “Your companion (pointing at the Prophet [Peace and Blessings of
Allah be upon him]) has debased every horseman and elevates every shepherd.”
The Prophet (Peace and Blessings of Allah be upon him) took hold of the folds
of his robe and said, «I see that you are wearing the clothes of someone who is
without intelligence.» Then he went on, «When death approached Prophet Niih
(Peace be upon him) he told his son, “I will read my wasiyyah to you: I give you
some instructions. I command you with two things and I forbid you two things. I
command you to say, ‘There is no deity worthy of worship except Allah.’If the seven
heavens and the seven earths were to be placed in one hand of the scale and ‘There
is no deity worthy of worship except Alldh,’ on the other hand it would outweigh

133. Ibn Majah, 4/-Sunan, no. 2719.
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them. And if the seven heavens and the seven earths were a dark ring, they would
be cut by ‘There is no deity worthy of worship except Allah.’ And I command you to
say, ‘Glory be to Allah and by His praise,’ for it is the prayer of everything and by
it everything has its provision. And I forbid you to associate others with Allah and
to be arrogant...”’»'3*

This hadith serves as evidence that previous Prophets utilized wasiyyah as
a means to preserve the knowledge they conveyed. It underscores the significant
status of wasiyyah within Islam, not only in the Shari‘ah of Prophet Muhammad
(Peace and Blessings of Allah be upon him) but also in the earlier Shar7 ‘ahs. The
existence of recorded wasiyyah from certain Prophets of Allah (Peace be upon
them) is a clear indication of the importance and value that the Shari ‘ah attributes
to this practice..

8.1 DEFINITION

Wasityyah is an Arabic word which linguistically means a command. Allah
(Exalted be He) says:
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«And this (submission to Allah, Islam) was enjoined by Ibrahim upon his sons and
by Ya ‘qiib.»
(Al-Bagarah, 02:132)

«This He has commanded you that you may understand. »
(Al-An ‘am, Q6:151)
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1t is also part of the saying of the khatib on Friday, “I command you to fear and
obey Allah.”

Technically, wasiyyah is a specified form of command, whereby wisayah is
“an instruction (or command) that is supposed to be executed after the death of the
testator.”'3% Wasiyyah refers to instructions for wealth distribution after the testator’s
death.’*® Tt is also defined as “a gift of a property or its benefit, or collection of debt
that takes effect right after the death of the testator.”!?’

134. Muhammad bin Isma 1l al-Bukhari, AI-Adab al-Mufrad, no. 548.

135. Al-Mawsi ‘ah al-Fightyyah, vol. 43, p. 167.

136. Ibid., p. 221.

137. Sayyid Sabiq, Figh al-Sunnah, 1093; Al-Zuhayli, Al-Figh al-Islami, vol. 9, p. 17.
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Wastyyah is thus a gratuitous non-profit transaction that comes into operation
after the testator’s death. It is a disposition (tasarruf) by a person in their property
that takes effect after death. Such dispositions could be regarding property, usufruct
or debt, giving a loan to another, or releasing a guarantor from the guarantee. It
can also be concerning a right, such as a will made to defer the payment of a debt,
a will made to sell the testator’s house or land to a particular individual, or one
concerning intellectual property such as copyright.

8.2 LEGALITY
Making wastyyah is recommended (mustahabb). The Qur’an states:
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«lt is prescribed for you, when death approaches any of you, if he leaves wealth, that
he makes a bequest to parents and next of kin, according to reasonable manners.
(This is) a duty upon al-Muttaqgiin. »

(Al-Bagarah, O2:180)
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«After payment of legacies he (or she) may have bequeathed or debts, so that no
loss is caused (to anyone). This is a Commandment from Allah, and Allah is ever
All-Knowing, Most-Forbearing.»

(Al-Nisa’, 04:12)

In the preceding ayah, the allocation of the estate to the heirs is contingent
upon the execution of the wasiyyah and the resolution of outstanding debts. It is
important to note that the settlement of debts is prioritized over the wasiyyah, as
indicated by the following narration:
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Narrated ‘Alt (May Allah be pleased with him): You recite this ayah, (...after
payment of legacies he (or she) may have bequeathed or debts...) [Al-Nisa’, Q4:12]
And indeed, the Messenger of Allah (Peace and Blessings of Allah be upon him)
paid the debt before the wasiyyah and [judged] that the full siblings (from the same
mother and father) inherit, not the consanguine siblings (siblings from different
mothers). The man inherits from his brother from his father and his mother [i.e. full
brother], not his brother from his father [i.e. half-brother].'3*

138. Al-Tirmidhi, Sunan al-Tirmidht, no. 2237.



Chapter 8: Wasiyyah

Wastyyah is to be executed subsequent to the settlement of funeral expenses
and any outstanding debts. The prevailing scholarly opinion asserts that debts
owed to Allah (Exalted be He), such as zakah and obligatory expiation, must be
addressed regardless of whether they are specifically outlined in the wasiyyah. In
contrast, the Hanaf1 school posits that these obligations may only be fulfilled if they
are explicitly stated in the wasiyyah. The following hadith provides clear support
for the majority view, which is considered to align most closely with the truth:

SiEe )@_ue}mte_.xcjuu@\u\ usm%fmd}wumﬂu\u@_mAn\sm)u.,u;u;\
c,\.mdh d;\ A u.m» d\a («a_q J\A ((ew s_uS\ su.ml.@_\lc U\S}SA_U\J\»»

Narrated Ibn ‘Abbas (May Allah be pleased with them both): A woman came to
the Messenger of Allah (Peace and Blessings of Allah be upon him) and said, “My
mother has died, and fasts of a month are due from her.” Thereupon he (Peace and
Blessings of Allah be upon him) said, «Don t you see that if debt was due from her,
would you not pay it?» She said, “Yes (I would pay on her behalf).” Thereupon
he (Peace and Blessings of Allah be upon him) said, «The debt of Allah is more
deserving of payment (than the payment of anyone else).»'*

The basis of the law of wasiyyah, by consensus (ijma ), is to be found in the
following narration:
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Narrated ‘Amir bin Sa ‘d bin Abi Waqqas (May Allah be pleased with him) that his
father (May Allah be pleased with him) said, “In the year of the last Hajj of the
Prophet (Peace and Blessings of Allah be upon him) I became seriously ill and
the Prophet (Peace and Blessings of Allah be upon him) used to visit me inquiring
about my health. I told him, ‘I am reduced to this state because of illness and I am
wealthy and have no inheritors except a daughter.'* Should I give two-thirds of
my property in charity?’ He said, «No.» I asked, ‘Half?’ He said, «No,» then he
added, «One-third, and even one-third is much. You'd better leave your inheritors
wealthy rather than leaving them poor, begging others. You will get a reward for
whatever you spend for Allah's sake, even for what you put in your wife'’s mouth.»
1said, ‘O Allah'’s Messenger! Will I be left alone after my companions have gone?’

139. Muslim bin al-Hajjaj, Sahih Muslim, no. 2693.
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He said, «If you are left behind, whatever good deeds you will do will upgrade you
and raise you high. And perhaps you will have a long life so that some people will
be benefited by you while others will be harmed by you. O Allah! Complete the
emigration of my Companions and do not turn them into renegades.» But Allah’s
Messenger felt sorry for poor Sa ‘d bin Khawlah'*' as he died in Makkah. "'*

Another related narration is as follows:

8305 el el ey sie &ile R Gy B 0 0505 06 08 4 @ m ) 30h o (2

eﬁ\-m“—\ < eﬁ»

Narrated Abii Hurayrah (May Allah be pleased with him) that the Messenger of
Alldh (Peace and Blessings of Allah be upon him) said, «Allah (Exalted be He) has
been charitable with you over the disposal of one-third of your wealth at the time
of your death, so that you may be able to add to the record of your good deeds.»'*

Wasiyyah is valid whether made in a state of health or terminal illness. Although
the deceased is no longer the owner of his property, his right to dispose the property
after his death endures out of necessity, and in the same manner as with respect to
funeral expenses or discharging the debts of the deceased.'*

8.3 SIGNIFICANCE

Human beings have inherent deficiencies and limitations. As individuals
approach the end of their lives, they may seek to address these shortcomings
through the distribution of their assets. The concept of wasiyyah allows individuals
to designate a portion of their estate to relatives who would not typically inherit,
such as orphaned grandchildren or widows of different faiths, as well as to recognize
the contributions of non-relatives who provided care during their final moments.

140. This narration proves that the first child of Sa‘d bin AbT Waqqas (May Allah be pleased with him) was a daughter. There is
nothing in the narration that alludes to the daughter being present during his conversation with the Prophet (Peace and
Blessings of Allah be upon him); it is not necessary that she had to narrate it. Sa‘d bin Abi Waqqas (May Allah be pleased
with him) later narrated this hadith to his other children (May Allah be pleased with them). At the time of his death, Sa‘d
bin AbT Waqqas (May Allah be pleased with him) had married thirteen (13) women and sired thirty-nine (39) children. For
details about this great Companion, see Ibn Mibrad, Ibn ‘Abd al-Had1 al-Maqdisi, Mahd al-Khalas fi Manaqib Sa ‘d bin Abt
Wagqas.

141. The Prophet (Peace and Blessings of Allah be upon him) felt sorry for Sa‘d bin Khawlah (May Allah be pleased with him)
since he had migrated to Madinah but he died when he returned to Makkah. It is not recommended to return to the place from
which one migrated. Sa‘d bin Khawlah (May Allah be pleased with him) passed away in AH 10. For more details, see his
entry in Ibn Athir, AbT al-Hasan ‘Ali bin Muhammad, 4sad al-Ghabah fi Ma ‘rifah al-Sahabah, 461.

142. Ibn Hajar, Ahmad bin ‘Alfi, Sahth al-Bukhari ma“ al-Fath, no. 1295; For different versions of the narration, see Muslim bin
al-Hajjaj, Sahih Muslim, nos. 4209-18; and Ibn Sa'd, Kitab al-Tabagqat al-Kabir, 134-5.

143. Ibn Majah, Al-Sunan, no. 2719.

144. Fyzee, Outlines of Muhammadan Law, 351.
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It is essential to note that, according to the teachings of Prophet Muhammad
(Peace and Blessings of Allah be upon him), the exercise of this authority should
not result in harm to lawful heirs or other rightful claimants.

As previously mentioned, the practice of creating wasiyyah is encouraged.
It is particularly preferable to allocate such provisions to impoverished relatives
who would otherwise not benefit from the inheritance. Charitable actions toward
financially struggling relatives during one’s lifetime are regarded as commendable,
thus extending this practice through wasiyyah is similarly valued. The Qur’an
underscores this principle:
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«lt is prescribed for you, when death approaches any of you, if he leaves wealth, that
he make a bequests to parents and next of kin, according to reasonable manners.
(This is) a duty upon al-Muttaqgiin. »

(Al-Bagarah, O2:180)

A related hadith is as follows:
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Narrated ‘Abd Allah bin ‘Umar (May Allah be pleased with them both) that the
Messenger of Allah (Peace and Blessings of Allah be upon him) said, «It is the duty
of a Muslim who has anything to bequest not to let two nights pass without writing
a will (wasivyah) about it.»'*

The wasiyyah serves as an important instrument for articulating the intentions
of the testator regarding debts and other financial rights and obligations. It may
also be utilized to designate a guardian for minor children. In jurisdictions where
intestate succession laws diverge from Islamic law, the establishment of a wasiyyah
becomes imperative. It is essential that the wasiyyah adheres to the principles of
Shari‘ah; for example, provisions that involve bequests to a mistress, endorse
sinful actions, or allocate assets contrary to Islamic values are not permissible.
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«Help you one another in al-Birr and al-Tagwa (virtue, righteousness, and piety);
but do not help one another in sin and transgression. And fear Allah. Verily, Allah
is Severe in punishment. »

(Al-M@’idah, 05:2)

145. Tbn Hajar, Ahmad bin “Alf, Sahth al-Bukhari ma“ al-Fath, no. 2738.
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It is generally considered undesirable (makrith) for an individual in financial
hardship to establish a will (wasiyyah) if their heirs are also experiencing financial
difficulties. This perspective is supported by teachings of the Prophet (Peace and
Blessings of Allah be upon him):

€O (SR Ale % & G A albl Sy L% ).y

«...You’d better leave your inheritors wealthy rather than leaving them poor,
begging others...»'*

8.4 PILLARS AND CONDITIONS

According to most scholars, wasiyyah has four pillars:!'¥

Expression or declaration (sighah)

Testator (miisi)

Legatee, i.e. the beneficiaries (miisa lahu)
Legacy, i.e. the bequeathed property (miisa bihi)

bl e

8.4.1 Expression

A wasiyyah can be established through spoken words, written documentation,
or gestures that are clearly understood. Consequently, a wasiyyah made by an
individual who is mute or a person on their deathbed who lacks the ability to speak
is considered valid if they are able to communicate through gestures. However, if
an individual is capable of writing, the use of gestures is not permissible. There is
no requirement for specific phrasing when creating a wasiyyah; rather, it is essential
that the intention of the testator (miisi) is unequivocally conveyed, indicating
that the wasiyyah is intended to be enacted after their death. Any expression
that effectively communicates the testator's intention suffices for the purpose
of establishing a bequest. Additionally, the declaration of the wasiyyah must be
witnessed by two individuals. A wasiyyah that is documented in writing remains
valid even in the absence of witnesses to an oral declaration, provided it is written
in the recognizable handwriting of the testator or includes their signature.!*

According to the Hanafi school of thought, a wasiyyah is established solely
through an offer, with the acceptance of the legatee (mizsa lahu) deemed unnecessary.
In this context, the lack of rejection or silence is interpreted as acceptance.
Conversely, the Shafi ‘T and Malikt schools maintain that the legatee must accept the

146. Ibid., no. 1295, as previously mentioned in full.
147. Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 22—4.
148. For more details, see ibid., pp. 24-6.
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bequest following the death of the testator (miis7), and such acceptance must occur
within a reasonable timeframe. All Islamic legal schools concur that if a legatee
predeceases the testator, the wasiyyah becomes void, as it would then represent
a gift to a deceased individual, which is invalid under Islamic law. Furthermore,
if the wasiyyah is directed toward institutions, acceptance may be conducted by
representatives of those institutions rather than by the beneficiaries themselves.
In these instances, all schools agree that the wasiyyah can be executed even in the
absence of acceptance.

8.4.2 Testator
The following are the conditions for the testator (miisi):'>

1. The testator should have complete legal capacity. Thus, he has to be sane,
mature, free from any form of slavery, and a person of sound intellect.’! A
kafir may make wasiyyah in favor of a Muslim as long as the legacy (miisa
bihi) is considered wealth (mal) according to the Shari ‘ah. Thus, wasiyyah of
wine or pigs is invalid irrespective of whether the legatee (misa lahu) is
Muslim or kafir.'* Similarly, a Muslim can make wasiyyah in favor of a kafir.

2. The testator must have made wasiyyah voluntarily and as a result of his free
consent.'*?

8.4.3 Legatee
The following are the conditions for the legatee (miisa lahi):'>*

1. He should be in existence. Wasiyyah cannot be made in favor of a fetus unless

it is known to exist at the time of making wasiyyah and is born alive later.

Children born more than six months after the death of the testator are not

entitled to the bequest (musa bihi).

The legatee should be known.

The legatee should be capable of ownership.

The legatee should not be a murderer.

The legatee should not be an enemy or a means of disobedience to Allah

(Exalted be He).

6. He should not be an heir. Wasiyyah made in favor of an heir is not valid unless
permitted by other heirs. This is because it may create jealousy and enmity
among them and, thus, result in severance of relationship.

nkhwh

149. For more details, see ibid., pp. 26-31.

150. For more details, see ibid., pp. 33-6.

151. Sayyid Sabiq, Figh al-Sunnah, 1096.

152. Al-Zuhayli, Al-Figh al-Islami, vol. 9, p. 35.

153. Sayyid Sabiq, Figh al-Sunnah, 1096; Al-Zuhayli, Al-Figh al-Islami, vol. 9, p. 35.
154. For more details, see Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 36-50.
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Narrated Abii Umamah (May Allah be pleased with him): I heard the Messenger
of Allah (Peace and Blessings of Allah be upon him), during the sermon of the
Farewell Hajj, say, «Allah has appointed for everyone who has a right what is due
to him, and no bequest must be made to an heir»'>

7. If'the legatee dies before the testator (miisi), the bequest (miisa bihi) is invalid
since a bequest can only be accepted after the death of the testator. If the
testator and legatee die together, such as in an airplane crash, and it is not
certain who died first, the bequest becomes void.!>

8.4.4 Legacy
The following are the conditions for the legacy (miisa bihi):"’

1. The property should be valuable; the bequest of impermissible (haram)
property is invalid.

2. The bequest is limited to one-third of the property left after settlement of
funeral expenses and debts.

3. A bequest may also be made for the usufruct whether for life or for a definite
period."®

8.5 TYPES

A wasiyyah may be classified as either absolute (mutlagah) or conditional
(mugayyadah). Conditional wasiyyah examples include situations in which a
testator bequeaths property to a designated legatee, contingent upon the stipulation
that the testator does not survive a specific illness, passes away in a particular
location, or during a designated journey. The validity of the wasiyyah is contingent
upon the fulfillment of these conditions; failure to meet the stipulated requirements
renders the bequest void.'”

Wasivyah can also be made dependent on a certain condition, provided that it
is in the interest of the testator (miisi), the legatee (musa lahii), or other persons,
or that it is not against the objectives of the Shart ‘ah.'®® A testator may specify in

155. Abu Dawiid Sulayman bin al-Ash‘ath, Sunan Abt Dawiid, no. 2870.
156. Sayyid Sabiq, Figh al-Sunnah, 1098.

157. For more details, see Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 50-8.
158. Sayyid Sabiq, Figh al-Sunnah, 1097.

159. Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 17-8.

160. Sayyid Sabiq, Figh al-Sunnah, 1096.
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their will that the legatee is responsible for various obligations, such as the payment
of all applicable taxes, the care and education of minor children, or the settlement
of atonement for any missed fasting. Furthermore, when a testator bequeaths land
or a house to a legatee with the condition that the renovation expenses, as well as
the costs associated with the transfer of title or registration, are to be borne by the
legatee, the bequest is valid. Additionally, the bequest remains valid if the testator
stipulates that a legatee who receives land must permit neighbors access to the
water sourced from a canal situated on that land.

Furthermore, wasiyyah can be classified into five categories based on the five
legal rulings:'®!

Wajibah (obligatory): like the wasiyyah to return the rights of others to them.
Mustahabbah (recommended): wasiyyah to relatives.

Mubahah (permissible): wasiyyah to a rich relative.

Mabkrithah (disliked): like the wasiyyah of a poor person who has needy heirs.
Muharramah (prohibited): like wasiyyah to build a church or any other haram
thing.

nhk v =

The differences between hibah and wasiyyah:

1. Hibah is an immediate transfer of a property whereas wasiyyah takes effect
after the death of the testator (miisi).

2. Delivery and possession are necessary in hibah while in wasiyyah, they are
not.

3. In hibah, the donor has unrestricted right as to the amount of the property
given to the donee. On the other hand, the right of the testator (miis?) is
restricted to a third of the property and wasiyyah cannot be made in favor of
an heir.

4. Once a contract of hibah is completed, it cannot be revoked, whereas wasiyyah
can be revoked.

8.6 REVOCATION

Wasiyyah is not binding, neither on the testator (mis7) nor on the legatee (miisa
lahir). A testator (miisi) may revoke the wasiyyah either by words or by action,
such as by consuming or selling the property he has bequeathed. Revocation by
action may also include tearing or burning the wasiyyah document or a subsequent
bequest of the same property to another person. Revocation of a bequest occurs

161. Ibid., 1095; Al-Zuhayli, Al-Figh al-Islamt, vol. 9, p. 21.
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when the testator transfers the same property as a sibah to another individual or
alters its form. For example, if a house is constructed on a plot of land that was
previously bequeathed, the wasiyyah is considered revoked.

The acceptance or rejection of a bequest by the legatee (miisa lahir) is
considered relevant only after the death of the testator (miisi) and not prior to that
event. Once a legatee has formally accepted or rejected a bequest, the decision is
irrevocable. In instances where the legatee passes away without having expressed
acceptance or rejection of the bequest, the Hanafi school of thought maintains that
the bequest automatically becomes part of the legatee's estate, as non-rejection is
interpreted as acceptance. Conversely, the other three madh "habs hold that the right
to accept or reject the bequest transfers to the heirs of the legatee.

There exists a divergence of opinion regarding the moment at which ownership
of a bequest is conferred from the testator (miisi) or his heirs to the legatee (miisa
lahit). The Hanaft and Shafi‘T schools assert that ownership is transferred at the
point of the testator's death, whereas the Malikt and Hanbali schools contend that
ownership is only established upon the acceptance of the bequest.!®

8.7 ADMINISTRATION OF THE ESTATE

Upon the demise of an individual, one of the principal considerations is the
management of their estate, commonly referred to as farikah. The administration
of estates entails the systematic management of the deceased's assets for a defined
period. It is essential to address any debts incurred by the deceased and to ascertain
whether they had outstanding loans issued to others, or if their own properties
were collateral. Additionally, the deceased may have enacted a wasiyyah or may be
survived by heirs belonging to various categories.

Following the individual's death, it becomes imperative to settle outstanding
debts and to facilitate the collection of any loans owed to the deceased. Furthermore,
proper distribution of shares to the legatees (miisa lahir) and heirs must be executed.
In instances where certain heirs are minors, diligent management of their respective
properties is necessary. The execution of these responsibilities constitutes the
administration of the estate, which commences promptly after the individual's
passing.

162. Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 30-1.
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8.8 EXECUTOR OR ADMINISTRATOR

Guardianship (waldyah) pertains to a minor's needs and is established from
birth until the child attains the age of maturity. This guardianship can take two
forms: guardianship over a person and guardianship over property. Guardianship
over a person involves responsibilities related to the ward's upbringing, education,
medical care, and marriage, whereas guardianship over property focuses on the
protection, management, and investment of the ward’s assets.

According to the Shari‘ah, a father is designated as the natural guardian
endowed with authority over his minor children and their properties. This
guardianship is a duty mandated by Shari ‘ah, from which the father cannot absolve
himself. In instances where the father is not present, legal guardianship over the
minor children is transferred to the father’s executor, the paternal grandfather, an
executor appointed by the paternal grandfather, a gadi, or an executor appointed by
the judge.

The various Islamic legal schools (madh’habs) diverge regarding the
assignment of guardianship following the father's absence. The Hanafl school
prioritizes the father's executor (wasi) over the paternal grandfather, positing that
the father would appoint an executor only for significant reasons if the grandfather
were to serve in the child's best interest. Conversely, the Shafi‘T school prefers
the paternal grandfather as the guardian over an executor appointed by the father.
The Malikt and Hanbali schools assert that while the guardianship resides with the
father, it subsequently devolves first to his executor, followed by a gadr, and then
to an executor appointed by the judge.

An executor (wasr) is designated by a father who prioritizes the welfare of his
children and possesses a comprehensive understanding of how to safeguard their
interests. This individual may be someone the father trusts to oversee the well-
being of his children and the management of his property following his death. An
executor can be either an heir or a non-heir, and may be of any gender, including
relatives or non-relatives. The appointment of a was? may be general, wherein the
father designates an executor to manage all of his property and care for all of his
children. Alternatively, the appointment may be specific, with the father assigning
an executor to oversee particular property for the benefit of his children, or to
exclusively attend to the needs of one child while excluding others. Furthermore, a
father has the option to appoint multiple executors.

99



100

FIQH FOR THE ECONOMIST: WEALTH DISTRIBUTION

The role of an executor (wasi) encompasses the management of the estate of
a deceased individual, which includes tasks such as collecting outstanding debts,
settling liabilities, executing the wasiyyah, and ensuring the maintenance of the
deceased's children, among other related responsibilities. The person entrusted
with these duties is referred to as the executor or administrator of the estate. Should
the deceased have specifically appointed someone for these responsibilities, that
individual is recognized as the executor (wasi). It is essential that the powers granted
to the executor are clearly defined. A testator (miis7) may choose to appoint multiple
executors, regardless of gender, and must clarify whether each executor has the
authority to act independently of the others. In instances where an administrator is
appointed by a gadr, the individual is referred to as the administrator. The necessity
for appointing an executor or administrator may be obviated when all heirs are of
legal age, as they will be capable of executing the wasiyyah, addressing creditors,
and managing the estate independently.

The conditions for the guardianship are as follows:

1. A guardian should have complete capacity to perform his role.

2. A guardian must be Muslim. A kafir cannot be the guardian for a Muslim ward
because he cannot be trusted in safeguarding the religion of the ward. However,
guardianship of a dhimmi by a Muslim, or another dhimmi, if trustworthy, is
valid.

3. A guardian must be just and eager to safeguard the interests of the ward. He
must be a pious and practicing Muslim and have good character. A person
who violates the rules of Shart ‘ah cannot be trusted with the protection of a
ward’s property.

4. A guardian should specifically be appointed and granted the authority to make
decisions required by the guardianship. He should protect, manage, and invest
in the property of the ward. A guardian should spend from the ward’s property
on the maintenance of the ward with moderation, in accordance with his
social status and wealth. He may spend from the property to buy things which
are essential for the ward and on necessities. If needed, he may sell a ward’s
movable properties. However, selling a ward’s immovable property is not
allowed except for his essential needs.

5. A guardian should always ensure that the interest of the ward is protected
when making financial dispositions. He is not permitted to use his authority
in a way that would cause loss to the property of the ward. For instance, he
cannot make Aibah of the ward’s property or give it away in charity. However,
an act of a guardian that is beneficial to the ward is acceptable. For instance,
a guardian may accept hibah, or a wasiyyah, or an offer of guarantee made
for the debt of the ward. Similarly, a guardian may conclude transactions
where the possibility of profit and loss is equally present, such as sale, purchase,



Chapter 8: Wasiyyah

and partnership. A guardian cannot become one of the parties to a contract
with the ward. He can neither sell or rent his property to the ward, nor can he
buy or rent the ward’s property.

A guardian is entrusted with the duty to hold, invest, and utilize the assets
for the benefit of minors. This obligation is comparable to a guardian expending
personal funds on behalf of a child, wherein such expenditures are regarded as a
liability to the child's estate. Should a guardian breach any of these stipulations, the
presiding judge may take the necessary steps to remove the guardian or may appoint
an additional guardian to collaboratively manage the ward’s property alongside the
original guardian.

8.9 ADMINISTRATION OF ESTATE IN MALAYSIA

In Malaysia, estates are categorized into small and non-small estates. Small
estates refer to those whose total value does not exceed RM 600,000. The distribution
of small estates falls under the jurisdiction of land administrators. To initiate the
process, an application is submitted to the land administrator, who subsequently
refers the matter to the Shar7 ‘ah court for the issuance of the Sijil Fard’id. The
Shart ‘ah court is responsible for determining the respective shares of the estate for
each heir, and the land administrator then issues the distribution order accordingly.
Land administrators possess comprehensive information regarding land matters
and can verify the register of titles without impediments.

The administration and distribution of non-small estates, in contrast, are
governed by the High Court. An initial application is made to the High Court to
obtain a letter of administration, followed by a request for a vesting order. Prior to
the issuance of the vesting order, the applicant is required to submit a Sijil Fara id.
The distribution order will be executed in accordance with the Sijil Fara’id. It is
imperative to secure a Letter of Administration, which empowers the appointed
individual to act as the administrator of the estate of the deceased.

8.10 ESTATE PLANNING

Estate planning represents a comprehensive, ongoing process that involves the
careful assessment of one’s financial status and objectives. This process focuses on
the accumulation, preservation, and distribution of assets to ensure that they are
allocated to beneficiaries in accordance with designated proportions. The principal
components of estate planning include the protection of assets, the maximization of
the inheritance for heirs, and the mitigation of estate erosion.
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The ultimate goal of estate planning is to maximize the wealth passed on to
heirs while minimizing the financial obligations to governmental entities, such as
taxes and administrative fees. Through effective planning, individuals can secure
investments with minimal risk, ensuring that the intrinsic value of the assets is
maintained. Such planning fosters continuous growth, enhancing both profitability
and liquidity. The outcomes include a well-structured retirement and adequate
provisions for beneficiaries.

In the context of Islamic law, the primary instruments for estate planning
include hibah (gifts), wagqf (trusts), and wasiyyah (wills).

8.11 DEVELOPING A SOUND ESTATE PLAN

1. Ascertain the value of the assets you own. Itemize your assets (liquid assets,
financial assets, real properties, and personal properties) and determine the
portions of ownership in each asset.

2. Find out how your asset would be distributed after your death. List all the
individuals who would inherit from you and their respective portions.

3. Decide whether you need to use the instruments of hibah or wasiyyah to assign
shares to non-heirs during your lifetime. You do not have to pay estate duty on
assets that you gift to others. With Aibah, you will also see the recipients enjoy
their gifts during your lifetime.

4. If you have minor children, you should appoint a guardian for them.

5. Review your estate plan annually. It is because circumstances and property
value change from time to time. Your scheme for the distribution of gift or
wasiyyah may also change accordingly. A family member may die, and a new
family member may be added.
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8.12 QUESTIONS

L.

2.

o ok

What are the literal and technical meanings of wasiyyah?
Discuss the importance of wasiyyah in the life of a Muslim.
Discuss the legality of wasiyyah from the Qur’an and Sunnah.

Mark as TRUE or FALSE:

The maximum a Muslim can make as wasiyyah is one-third of his estate.
Wasiyyah cannot be made for the benefit of an heir.

The earliest wasiyyah known from the Sunnah is that of Niih (Peace be upon
him).

Gifts made by a Muslim during his mortal illness are subject to the law of
wasiyyah.

Write an essay discussing the differences of the scholars concerning wasiyyah
to an heir and wasiyyah with more than a third of the estate.

FURTHER READING MATERIALS

1. Al-Mawsii ‘ah al-Fighiyyah al-Kuwaytiyyah. Kuwait: Ministry of Awqaf
and Islamic Affairs, 1983

2. Sayyid Sabiq. Figh al-Sunnah. Cairo: Al-Fath li al-I‘1am al-‘Arabt, 2004.
3. Ibn Qudamah, ‘Abd Allah bin Ahmad. A/l-Mughni. Riyadh: Dar ‘Alam

al-Kutub, 1997.
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CHAPTER NINE:
INHERITANCE

LEARNING OUTCOMES

By the end of this section, the students should be able to:

1. Know the meaning of inheritance, its objectives and a bit of its history
before [slam.

2. Know more about the different types of inheritance and who among the

heirs inherit either one of them.

Learn more about the special cases in inheritance.

4. Learn more about the method used in distributing the estate.

W
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In pre-Islamic Arabian customary law, the system of inheritance was designed
to preserve property within the individual tribe and the family.'> The right of
succession depended on a person’s capability of defending the honor of the family
and tribe.'** Thus, the property of a deceased Arab mostly devolved on his male
agnates capable of carrying arms, consequently excluding from succession all
females, minors, infirm relatives, and elders incapable of offering such necessary
protection.'®® Additionally, daughters and sisters were excluded because they
ceased, upon their marriage, to be members of their natural, paternal family. For
similar reasons, maternal and uterine relations were usually excluded.'*® Certainly,
with the absence of firm guidelines to manage wealth distribution, an individual
could bequeath all his wealth to one of his heirs or even to a stranger.'®’

In Medieval England, inheritance customs mandated that the right of
inheritance be granted exclusively to descendants, thereby excluding ascendants
and collateral relatives. Consequently, even the deceased's parents were not
permitted to inherit alongside their children. The principle of partible inheritance,
which favored male offspring over their female counterparts, was predominantly
observed, particularly during the early Anglo-Saxon period, in which property was
distributed equally among sons. Customary laws in the later Middle Ages upheld
this practice of patrilineal succession; however, the system of primogeniture gained
wider recognition, wherein the eldest son was prioritized and received the entirety
of the inheritance. Conversely, during the same time frame, certain communities
implemented a system of ultimogeniture, referred to as Borough English, granting
heirship solely to the youngest son.'®

In Jewish law, as delineated in the scriptures, the rights to inheritance were
exclusively granted to sons, with the first-born son receiving a preferential double
portion relative to his siblings. Parents and spouses were excluded from the order
of succession. Subsequent rabbinical legislation established the husband’s right
to inherit from his wife; however, this right did not extend reciprocally to wives
inheriting from their husbands.'®® Furthermore, widows were considered as part
of the property left by their deceased husbands and were passed on to the heirs
through a levirate'”” marriage. Some other laws overemphasized the right of the
spouse.!”!

163. Al-Ta‘imat, Figh al-Ahwal al-Shakhsiyyah fi al-Mirath wa al-Wasivyah, 30-32.

164. Al-Jundi, AI-Mirath fi Shart ‘ah al-Islamiyyah, 5.

165. Ibid.; Al-Mawsii‘ah al-Fighiyyah, vol. 3, p. 18.

166. Al-Ta‘imat, Figh al-Ahwal al-Shakhsiyyah fi al-Mirath wa al-Wasivyah, 30-32.

167. Al-Imam, [ lam al-Nubala’ bi Ahkam Mirath al-Nisa’, 14.

168. Faith, ‘Peasant Families and Inheritance Customs in Medieval England’.

169. Wigoder, The New Encyclopedia of Judaism, 390-1; Singer, The Jewish Encyclopedia, vol. 6, pp. 583-5, under Inheritance.

170. The custom among the Jews and some other nations, by which the brother or next of kin to a deceased man was bound under
certain circumstances to marry the widow. Oxford English Dictionary, 2nd Ed.



Chapter 9: Inheritance

Although Christianity shares the same biblical laws of inheritance as Judaism,
found in the Old Testament,'”” the Church’s canon law does not take them into
consideration. In fact, only very little concerning inheritance is documented in the
canon law. This gives the civil law precedence in dealing with such matters.!”?

Islam has laid down a set of equitable principles of inheritance which entitled
parents, grandparents, daughters, sisters, widows, and many other relatives —
who were previously excluded — to the right of inheritance. These principles also
restricted the testamentary!™ powers of a Muslim to dispose his whole property by
way of wasiyyah.

9.1 INDULGING IN ISSUES OF INHERITANCE WITHOUT
KNOWLEDGE

One of the primary objectives of Shari ‘ah is to establish peace within society.
Consequently, SharT‘ah aims to mitigate and resolve conflict by recognizing
and safeguarding the rights of both individuals and the community as a whole.
Among these rights is the entitlement of heirs following the death of a relative,
such as a father, son, or brother. This area is particularly susceptible to injustices,
necessitating vigilant protection and enforcement of these rights.'” Consequently,
it is fitting that Shar7 ‘ah establishes stringent regulations concerning this issue.
Allah (Exalted be He) says:

«And let those (executors and guardians) have the same fear in their minds as
they would have for their own if they had left weak offspring behind. So let them
fear Allah and speak right words. Verily, those who unjustly eat up the property
of orphans, they eat up only fire into their bellies, and they will be burned in the
blazing Fire!»

(Al-Nisa’, Q4:9-10)

171. Singer, The Jewish Encyclopedia, vol. 6, pp. 583-5, under Inheritance and vol. 4, pp. 645-6 under Dowry.

172. Halfmann, The New Catholic Encyclopedia, vol. 7, pp. 463—4.

173. Blackstone, Law Tracts, 36-37.

174. Of, pertaining to, or having relation to a testament or will; of the nature of a will. Oxford English Dictionary, 2nd Ed.
175. Al-Imam, [ lam al-Nubala’ bi Ahkam Mirath al-Nisa’, 10—11.
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The Qur’an delineates the principles of inheritance in three primary passages. The
first of these passages is:

m,utsu\, d}umu@aumd}s;musuucgmy\haswsﬁisuj\‘_;Au\?sm,a
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«Allah commands you as regards your children s (inheritance): to the male, a portion
equal to that of two females; if (there are) only daughters, two or more, their share
is two-thirds of the inheritance, if only one, her share is a half. For parents, a sixth
share of inheritance to each if the deceased left children; if no children, and the
parents are the (only) heirs, the mother has a third; if the deceased left brothers (or
sisters), the mother has a sixth. (The distribution in all cases is) after the payment
of legacies he may have bequeathed or debts. You know not which of them, whether
your parents or your children, are nearest to you in benefit; (these fixed shares) are
ordained by Allah. And Allah is Ever All-Knower, All-Wise.»

(Al-Nisa’, Q4:11)

A significant advantage is that Allah (Exalted be He) concludes this verse by
stating:
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«...You know not which of them, whether your parents or your children, are nearest
to you in benefit, (these fixed shares) are ordained by Allah. And Allah is Ever All-
Knower, All-Wise.»

(Al-Nisa’, Q4:11)

It is imperative that we refrain from using our intellect to influence or form
opinions regarding the distribution of an estate in ways that diverge from what has
been prescribed by Allah (Exalted be He). Engaging in such actions constitutes
a transgression of the limits established by Allah (Exalted be He) and leads one
down a perilous path. The verse also illustrates that the One who prescribes this
distribution is All-Knowing, possessing an awareness of all that benefits humanity,
knowledge that individuals may be unaware of and lack the intellectual capacity to
comprehend. The subsequent reference will originate from the same Siirah:
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«In that which your wives leave, your share is a half if they have no child, but if they
leave a child, you get a fourth of that which they leave after payment of legacies
that they may have bequeathed or debts. In that which you leave, their (your wives)
share is a fourth if you leave no child; but if you leave a child, they get an eighth
of that which you leave after payment of legacies that you may have bequeathed
or debts. If the man or woman whose inheritance is in question has left neither
ascendants nor descendants, but has left a brother or a sister, each one of the two
gets a sixth, but if more than two, they share in a third, after payment of legacies he
(or she) may have bequeathed or debts, so that no loss is caused (to anyone). This
is a Commandment from Allah, and Allah is Ever All-Knowing, Most-Forbearing. »

(Al-Nisa’, Q4:12)
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«These are limits (set by) Allah (or ordainments as regards laws of inheritance),
and whosoever obeys Allah and His Messenger (Muhammad [Peace and Blessings
of Allah be upon him]) will be admitted to Gardens under which rivers flow (in
Paradise), to abide therein, and that will be the great success.»

(Al-Nisa’, 04:13)
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«And whosoever disobeys Allah and His Messenger (Muhammad [Peace and
Blessings of Allah be upon him]), and transgresses His limits, He will cast him into

the Fire, to abide therein, and he shall have a disgraceful torment.»
(Al-Nisa’, Q4:14)

In the aforementioned verse, there exists a clear and stern warning from Allah
(Exalted be He) regarding any transgressions of the limits He has established
concerning this matter. This serves to reinforce the message conveyed in the
preceding verse, highlighting that the distribution of inheritance is one of the
rights granted by Allah (Exalted be He). Consequently, no individual or entity has
the authority to transgress or alter His divine law, even in the slightest manner.
Furthermore, in the final verse of the same Siirah, Allah (Exalted be He) articulates:
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«...(Thus) does Allah make clear to you (His Law) lest you go astray. And Allah the
All-Knower of everything.»
(Al-Nisa’, Q4:176)

The key lesson to be derived is that the neglect of the laws established by Allah
(Exalted be He) constitutes a significant deviation that often results in misguidance,
potentially leading to divine repercussions in the hereafter. Regrettably, despite
the critical importance and sensitivity of this subject matter, there exists a marked
deficiency in English-language contributions by contemporary scholars regarding
the field of inheritance. The volume of such works is substantially lower than that
available in Arabic. This gap in knowledge serves as a contributing factor to the
growing prevalence of individuals lacking expertise who express opinions without
sufficient understanding of the admonitions articulated by Allah (Exalted be He) in
the Qur’an regarding this detrimental attitude:
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«And follow not (O man, i.e. say not, or do not, or witness not) that of which you
have no knowledge. Verily! The hearing, and the sight, and the heart, of each of
those one will be questioned (by Allah).»

(Al-Isra’, Q17:36)

In another place, it is mentioned:
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«Say (O Muhammad [Peace and Blessings of Allah be upon him]): “(But) the
things that my Lord has indeed forbidden are al-Fawahish (great evil sins and
every kind of unlawful sexual intercourse) whether committed openly or secretly,
sins (of all kinds), unrighteous oppression, joining partners (in worship) with Allah
for which He has given no authority, and saying things about Allah of which you

have no knowledge.”»
(Al-A ‘raf, 07:33)
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9.2 THE MEANING OF IRTH OR FARA’ID

Irth in all of its derivatives, literally means to transfer something.'” It refers
to a situation where a person survives another in a way that the survivor takes
the property of the deceased. It also means whatever is left by the deceased of
properties and rights that devolves into legal heirs.'”

In a technical context, irth is defined as a monetary entitlement granted to an
individual who is considered deserving following the death of a person to whom
they are related, either through marriage, a close personal relationship, or wala’.'™

The term is also referred to as fard id. It originates from a verse in the Qur’an:

«...(these fixed shares) are ordained by Allah...»
(Al-Nisa’, Q4:11)

The term "Fara id" serves as the plural form of "faridah," which is understood
to denote the concepts of ordaining or measurement (tagdir). In this context, it
specifically refers to designated shares that have been established.'”

9.3 AUTHORITATIVE EVIDENCE FOR INHERITANCE

Inheritance represents a mandatory transfer of property whereby the estate of
a deceased individual is conveyed to their heirs. In contrast, a voluntary transfer
of property without consideration during an individual’s lifetime is referred to as
hibah. Moreover, the voluntary transfer of property without consideration that
takes place after an individual's death is known as a will (wasiyyah). It is important
to note that inheritance entails an automatic transfer of property from the deceased
to their heirs, a process that does not necessitate offer and acceptance.

The legal basis for the law of inheritance is found in the following ayah:
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176. Al-Mawsi ‘ah al-Fighiyyah, vol. 3, p. 17.

177. Al-Zuhayli, Al-Figh al-Islami, vol. 9, p. 241.

178. Al-Mawsi ‘ah al-Fighiyyah, vol. 3, p. 17; Sayyid Sabiq, Figh al-Sunnah, 1100-1101.
179. Al-Zuhayli, Al-Figh al-Islami, vol. 9, p. 241.
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«Allah commands you as regards your children’s (inheritance): to the male, a portion
equal to that of two females; if (there are) only daughters, two or more, their share
is two-thirds of the inheritance, if only one, her share is a half. For parents, a sixth
share of inheritance to each if the deceased left children, if no children, and the
parents are the (only) heirs, the mother has a third; if the deceased left brothers (or
sisters), the mother has a sixth. (The distribution in all cases is) after the payment
of legacies he may have bequeathed or debts. You know not which of them, whether
your parents or your children, are nearest to you in benefit; (these fixed shares) are
ordained by Allah. And Allah is Ever All-Knower, All-Wise.»

(Al-Nisa’, Q4:11)
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«In that which your wives leave, your share is a half if they have no child; but if they
leave a child, you get a fourth of that which they leave after payment of legacies
that they may have bequeathed or debts. In that which you leave, their (your wives)
share is a fourth if you leave no child, but if you leave a child, they get an eighth
of that which you leave after payment of legacies that you may have bequeathed
or debts. If the man or woman whose inheritance is in question has left neither
ascendants nor descendants, but has left a brother or a sister, each one of the two
gets a sixth, but if more than two, they share in a third, after payment of legacies he
(or she) may have bequeathed or debts, so that no loss is caused (to anyone). This
is a Commandment from Allah, and Allah is Ever All-Knowing, Most-Forbearing. »

(Al-Nisa’, 04:12)
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«They ask you for a legal verdict. Say, “Allah directs (thus) about al-Kalalah
(those who leave neither descendants nor ascendants as heirs). If it is a man that
dies leaving a sister, but no child, she shall have half the inheritance. If (such a
deceased was) a woman, who left no child, her brother takes her inheritance. If
there are two sisters, they shall have two-thirds of the inheritance; if there are
brothers and sisters, the male will have twice the share of the female. (Thus) does
Allah make clear to you (His Law) lest you go astray. And Allah is the All-Knower
of everything.”»

(Al-Nisa’, Q4:176)
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«...But kindred by blood are nearer to one another (regarding inheritance) in the
decree ordained by Allah. Verily, Allah is the All-Knower of everything.»
(Al-Anfal, 08:75)

Besides these ayat, there are many traditions of the Prophet (Peace and
Blessings of Allah be upon him) on the topic.
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Narrated Ibn ‘Abbas (May Alldh be pleased with him) that the Messenger of Allah
(Peace and Blessings of Allah be upon him) said, «Give the shares of inheritance to
those who are entitled to them. As for what remains, then it is for the closest male
relative. »'®

9.4 PILLARS OF INHERITANCE

The law of inheritance is founded upon three fundamental pillars; the absence
of any one of these pillars precludes the operation of this legal framework. These
pillars are essential for the law to be effectively applied and enforced:

1. The deceased (muwarrith)
2. The heir(s) (warith)
3. The estate of the deceased (farikah or mawriith)

9.4.1 Deceased

The entitlement to inherit a person's property is established upon the
confirmation of their death (hagig?). In situations where an individual's status as
living or deceased is uncertain, a court may issue a decree declaring the individual
deceased (hukmi). Consequently, the right to inherit the property of a missing person
is activated only from the date on which the court determines their presumed death.
The heirs of the individual will be ascertained based on that date rather than the
date of their disappearance. Furthermore, an apostate is regarded as deceased by
decree, as inheritance is not permissible from such individuals.

180. Tbn Hajar, Ahmad bin ‘Alf, Sakih al-Bukhari ma“ al-Fath, no. 6732.
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9.4.2 Heirs

In the context of Islamic law, the term "Warith" refers to an individual who
is designated as an heir entitled to inherit from the deceased. It is important to
note that the heir may not necessarily be a relative; for instance, a mu ‘tig can also
qualify as an heir. The subsequent section will provide a comprehensive list of all
male individuals who are eligible to inherit:'®!

Son (S)

Son’s Son (SS), i.e. Grandson, no matter how much he descends
Father (F)

Father’s Father (FF — GF), i.e. Grandfather, no matter how much he ascends
Full Brother (FB)

Consanguine Brother (CB)

Uterine Brother (UB)

Full Brother’s Son (FBS)

9. Consanguine Brother’s Son (CBS)

10. Father’s Full Brother, i.e. Full Uncle (FU)

11. Father’s Consanguine Brother, i.e. Paternal Uncle (PU)

12. Father’s Full Brother’s Son, i.e. Full Uncle’s Son (FUS)

13. Father’s Consanguine Brother’s Son, i.e. Paternal Uncle’s Son (PUS)
14. Husband (H)

15. Mu ‘tig or Mawla'®? (MQ)

S A e

Similarly, the following is the list of all females that may inherit:'**

Daughter (D)

Son’s Daughter (SD) no matter how much she descends through her father
Mother (M)

Mother’s Mother (MM — GM)

Father’s Mother (FM — GM)

Full Sister (FS)

Consanguine Sister (CS)

Uterine Sister (US)

Wife (W)

0. Mu ‘tigah'® (MQ)

S0 X NN kL=

181. Al-Fawzan, Salih bin Fawzan bin ‘Abd Allah, Al-Tahqigat al-Mardiyyah fT al-Mabahith al-Fardiyyah, 65-67.
182. A man who frees a slave, thus becoming their guardian.

183. Ibid., 68.

184. A woman who frees a slave, thus becoming their guardian.
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Scholars have divided eligible heirs by lineage (nasab) into three categories:'®

1. Usul (Roots): these are the father, mother, grandfather, and grandmother no
matter how far they ascend.

2. Furi‘ (Branches): the son, daughter, son’s son and son’s daughter, no matter
how far they descend.

3. Hawashi (Collaterals): anyone other than those mentioned in ugi!/ and furi .

In addition, an heir must outlive the deceased or be regarded as having outlived
the deceased. A child who is in utero and is subsequently born alive is deemed to
have been born on the date of conception.'®

Consequently, an unborn child is recognized as existing at the time of the
deceased's passing, from whom the inheritance is derived. The remaining heirs
are permitted to allocate the estate among themselves, provided they reserve a
designated portion for the unborn child. This reserved share may correspond to that
of one son or one daughter, depending on which portion is larger.'®’

A fetus is recognized as a living individual, contingent upon being born alive.
According to the Shafi‘T legal tradition, a person who is missing is presumed to
be alive and possesses the right to inherit. In contrast, the Hanafl perspective
acknowledges the individual as alive; however, such a person is not entitled to
inherit or be inherited from.!®8

In instances where heirs die simultaneously—such as due to an earthquake,
fire, or aviation accident—there is uncertainty regarding the order of death, which
prevents inheritance between them. Consequently, the property will be allocated
among the surviving heirs as if the deceased heirs were not present in the lineage.

9.4.3 Estate

The term "Tarikah" is derived from the root word "ta-ra-ka," which is also the
foundation for the terms "yatruku" and "matrik." This lexicon signifies a property
designated as left behind by a person following their death. Within the context of
Islamic tradition, when an individual passes away, they may leave behind certain
assets, collectively referred to as an estate. An estate encompasses the following
elements: the tangible property that the deceased owned prior to their death, any
outstanding debts, and any financial entitlements. Rights may include options,'®’

185. Al-Katib, ‘Abd al-Samad bin Muhammad, Kitab al-Fara 'id, 18-19.

186. Al-Mawsii ‘ah al-Fighiyyah, vol. 3, pp. 65-6.

187. Ibid., p. 67.

188. Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 411-2.

189. These refer to rights one has after concluding a transaction. For example, the right to return goods if a deficiency is found.
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the right of pre-emption, and the right of retaliation (gis@s) for murder or injury
which also includes the right to ask for blood money (diyah), the right over the
mortgaged property, and usufruct. The Hanafis, however, do not consider some
categories of right and usufruct as forms of property.!*® Estate also includes those
properties that may not have come to a person’s possession until his death.'! For
example, if an individual passes away after establishing a trap that subsequently
catches prey, that prey becomes part of the estate. Likewise, any dividends arising
from shares in a company that are received posthumously are also considered part
of the estate.

9.4.3.1 The Inclusion or Exclusion of Rights in The Estate

U’“J D) K. d}u)é\_’»&\é\»dlﬁ\.u)}« &Uﬁd}w»%‘m\d}u)dlﬁ d\&ehs.d\uc
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Narrated al-Migdam al-Kindithat the Prophet (Peace and Blessings of Allah be upon
him) said, «If anyone leaves a debt or a helpless family, I shall be responsible...»—
or the narrator said—«...Allah and His Messenger will be responsible but if anyone
leaves property, it goes to his heirs. I am the heir of him who has none, paying
blood-wit for him, and inheriting from him,; and a maternal uncle is the heir of him
who has none, paying blood-wit for him, and inheriting from him.» >

The majority of scholars adhere to the hadith and assert that rights are
encompassed within the estate. Conversely, the Hanafi school contends that the
hadith available to them does not explicitly include the term "rights".!”® This
perspective held by the majority can be substantiated by references found within
the Qur’an:

«...their share is two-thirds of the inheritance...»
(Al-Nisa’, Q4:11)
This statement is broadly encompassing, incorporating all assets and
entitlements left by the deceased, which may include monetary funds, rights,
properties, and other possessions.

190. Sayyid Sabiq, Figh al-Sunnah, 1100.

191. Al-Katib, ‘Abd al-Samad bin Muhammad, Kitab al-Faraid, 17.
192. Abt Dawiid Sulayman bin al-Ash‘ath, Sunan Abi Dawiid, no. 2899.
193. Al-Mawsii ‘ah al-Fighiyyah, vol. 11, pp. 208-9.
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9.4.3.2 The Types of Rights

1. Right in rem: This is of 2 types:

i. Refers to the right of ownership.

ii. Rights which are not property but are dependent on or subservient to
property. For instance, the right of way, the right of the passage of water,
the right to climb the stairs, the right of option of defect, option of selection
which are not inheritable according to the Hanafis as well.!**

2. Right in personam: It is the right which concerns merely the person of an
individual and wherein no element of property is involved. The majority
includes them while the Hanafis do not.'?

9.4.3.3 Conditions

1. The property left should be property in the eyes of the Shari ‘ah.

2. Illegitimate or unlawfully obtained assets, as well as properties acquired by
the deceased through deceitful or dishonest means, are not considered part of
the deceased's estate under Shari ‘ah law. The deceased is regarded as not being
the rightful owner of such property and will be accountable to Allah (Exalted
be He) for the wrongful acquisition. Additionally, heirs engage in sin by
distributing assets that rightfully belong to others. In cases where the genuine
owner is identifiable, the property should be returned to them; if the owner is
not known, it should be distributed as charitable contributions on their behalf.

3. Inthe event that a property owned by the deceased is marhiin (collateral), it is
imperative that the collateral be discharged prior to the distribution of assets
among the heirs. Should the deceased possess no other assets to facilitate the
release of the collateral property, the collateral property must remain excluded
from the estate. In such cases, the property should be sold, and upon satisfying
the debt, any remaining proceeds, if applicable, should subsequently be
incorporated into the estate.

4. The pension and gratuity of the deceased is included in the estate.

5. Compensation provided by an employer to the family of an employee who
has died while on duty, compensation awarded to the family of an individual
who has perished in an aviation accident due to airline negligence, or
compensation granted to the victims of a fatality caused by a negligent and
reckless driver may be incorporated into the estate or distributed among the
heirs in accordance with the principles of diyat in Islamic law.

194. Ibid., vol. 3, pp. 65-6.
195. Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 268-9.
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9.5 CAUSES OF INHERITANCE

The right to inheritance arises from one of the following four causes:

1. Relationship by blood. This can be classified into sharers (ashab al-furid)
excluding spouses, residuary heirs ( ‘asabah) excluding mu tiq and mu ‘tigah,
and distant kindred (dhawi al-arham). Relationship by adoption does not
entitle a person to inheritance.

2. Relationship by a valid marriage. Only a husband and wife inherit from each

other in case one of them survives the other. In-laws are not entitled.

Wala’ (the right to guardianship of one’s freed slave).

4.  Bayt al-mal. In the case of those who have no heir or any of the above three
causes.

W

9.6 PRECLUSION FROM INHERITANCE

Several factors may prevent an individual from inheriting. Scholars widely
recognize three primary factors: differences in religion, murder, and slavery. In
addition to clear evidence from the Sunnah, these factors have also been derived
by scholars from the Book of Allah (Exalted be He). The following is a brief
explanation along with details regarding the extraction of these factors from the
Qur’an as interpreted by scholars.

DIFFERENCE IN RELIGION. Individuals belonging to different religions do
not inherit from one another. For instance, a Muslim husband is not entitled to
inherit from his deceased Christian wife, nor is a Christian wife entitled to inherit
from her Muslim husband.
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Narrated Usamah bin Zayd (May Allah be pleased with them) who said during the
Conquest (of Makkah), “O Messenger of Allah! Where will we encamp tomorrow?”
The Prophet (Peace and Blessings of Allah be upon him) said, «But has ‘Aqil left
for us any house to lodge in?» He (Peace and Blessings of Allah be upon him) then
added, «No believer will inherit a kafir s property, and no kafir will inherit the
property of a believer.» Al-Zuhri was asked, “Who inherited Abui Talib?” Al-Zuhrt
replied, *“‘Aqil and Talib inherited him.” Ma ‘mar transmits from al-Zuhri, “Where
will we encamp tomorrow?” He said this during the farewell Hajj. However, Yiinus
does not mention the farewell Hajj nor the Conquest of Makkah.'*®

196. Ibn Hajar, Ahmad bin ‘Alf, Sahth al-Bukhari ma*“ al-Fath, nos. 4282-3.
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From the Qur’an, this is inferred from the following ayah:
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«...But kindred by blood are nearer to one another (regarding inheritance) in the
decree ordained by Allah...»
(Al-Anfal, 08:75)

This verse may initially appear to contradict the previously mentioned hadith;
however, this interpretation is not accurate. The Qur'an establishes that the rights
of Muslims toward one another take precedence over their rights in relation to non-
Muslims. In this context, religious affiliations supersede familial bonds. Upon the
death of a Muslim, his rights are automatically transferred to those who are nearest
to him, specifically fellow Muslims. In this regard, Ibn al-Qayyim has articulated
this principle:

Pay attention to this deep meaning contained in the ayah of mawarith
(inheritance); Allah (Exalted be He) based the inheritance of the spouse upon
a legal marital relation, He used the word a/-Zawj (wife) instead of using the
word al-Mar ah (woman). This is obvious from the following ayah, (Caa P
24531 &5 &) (In that which your wives leave, your share is a half if they have
no child...) [al-Nisa’, Q4:12]. This is a clear indication that the basis of
inheritance among the spouses is nothing but the fact of marital relationship
which makes both spouses to be compatible to each other and look alike,
whereas this type of tie does not exist in the case of a Muslim and a kdfir, there
is no compatibility, similarity, and appropriation between a Muslim and a
kafir. Thus, there cannot be inheritance between them. The amazing secrets of
the Qur’an are always beyond the comprehension of the creation.”!’

MURDER. A person who causes the death of another, who he would normally
inherit from, is precluded from inheritance. All madh habs agree that if the death
of the victim was caused by deliberate, premeditated action, the murderer cannot
inherit from the victim. The evidence for this is the following narration:
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Narrated Abii Hurayrah (May Allah be pleased with him) that the Prophet (Peace
and Blessings of Allah be upon him) said, « The murderer will not inherit.»'"®

197. Ibn al-Qayyim, Muhammad bin Abi Bakr, Jala’ al-Afham fi Fadl al-salah ‘ala Muhammad khayr al-Anam, 347.
198. Ibn Majah, 4/-Sunan, no. 2744.
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Therefore, intentional (‘amd) or quasi-intentional (shibh al-‘amd) murder
precludes the culprit from inheriting. The Shafi‘s ruled that any involvement in
the resulting death deprives the involved person from inheritance, regardless of his
intention.!” They did not exempt anyone from this ruling except a rawr (narrator)
and a mufit (the one who gives fatwa in that court case). The Malikis and HanafTs,
on the other hand, allow a person to inherit from the deceased if the death was
unintentional. This preclusion is also inferred from the saying of Allah (Exalted be
He):
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«...You know not which of them, whether your parents or your children, are nearest
to you in benefit...»
(Al-Nisa’, Q4:11)

Obviously, the murderer did not seek to benefit the deceased; he brought great
harm by killing him. Due to his evil illegal act, the murderer loses the quality that
would have enabled him to inherit, i.e. the familial bond. According to the law of
inheritance, such ties have to exist for a person to be entitled to inheritance. The
Qur’an says:
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«...But kindred by blood are nearer to one another (regarding inheritance) in the
decree ordained by Allah...»
(Al-Anfal, 08:75)

This verse illustrates that robust familial relationships are essential for an
individual to qualify for inheritance. Consequently, scholars assert that murder is
the primary reason for disqualification from inheritance rights.

SLAVERY. Individuals in slavery do not possess estates that can be passed down,
as any earnings acquired by them exclusively belong to their master. Although the
practice of slavery has been abolished, the interpretations of the Shari ‘ah regarding
this matter have not changed. Upon the death of a slave, there is no estate from
which to inherit, given that the slave does not truly possess ownership of any assets.
The master retains ownership of both the individual and any items that the slave
may appear to own. Consequently, if a potential heir were to claim inheritance from
a deceased slave, they would be acquiring possessions that do not rightfully belong
to the deceased, which is inconsistent with Shar7 ‘ah principles.

199. Al-Katib, ‘Abd al-Samad bin Muhammad, Kitab al-Fara 'id, 25.
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In a similar fashion, individuals who are enslaved are not entitled to inheritance due
to their lack of ownership rights. The Qur’an assigns specific portions of an estate
to heirs, provided that they possess the capacity for ownership:
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«Allah commands you as regards your children’s (inheritance): to the male, a
portion equal to that of two females...»
(Al-Nisa’, Q4:11)

Thus, giving a share of the estate to a slave equates to giving it to the master.
Nevertheless, the master is not an heir to the deceased.

There are other depriving factors mentioned by some scholars. These include
apostasy, /i ‘an®*®, zina, dar al-harb®', etc... However careful observation shows
that all of these are either included in the aforementioned factors or they do not
arise at all. Apostasy is a form of disbelief which should be categorized under
difference of religion, and this is exactly what the Hanbalis, Shafi‘ts, and Malikis
stated.”® As for /i ‘an, it is of two types: (1) based on the rejection of a child’s
paternity and (2) based on the accusation of zina against the wife. The second type
of /i ‘@n does not prevent the child from inheriting either of the parents or vice versa
because lineage is established. As for the first type, there is no cause for inheritance
between them. This is because an illegitimate child is not attributed to the biological
father according to the Shari ‘ah, and thus the case does not even arise. This is what
should be said with regard to zina being a preventer. With regard to the person in
dar al-harb, he is either a Muslim or not. If he is a Muslim, he has an absolute right
to inherit from his Muslim relative if he dies. If he is not a Muslim, then being in
dar al-harb did not prevent him from inheritance; difference in religion did. Allah
(Exalted be He) knows best.

200. The Arabic word, /i ‘Gn, is derived from the infinitive la‘n. It means preventing and excluding from goodness. Being cursed
by Allah (Exalted be He) means preventing or excluding [mankind] of His Mercy. Whereas being cursed by the creation
means invoking curses and calling each other names. Li ‘an is a shared act between two parties as in fights and disputations.
A gadri performs /i ‘an between a married couple when he rules that they should resort to /i ‘an according to the legal way.
Legally, /i ‘@n has many definitions according to scholars. These include:

1. Specific words used by a husband forced to defame his wife who blemishes his honour or to deny paternity of a child.

2. Testimonies affirmed by oaths by a married couple. This consists of cursing by the husband and supplication for
inflicting wrath by the wife which stands equal to the punishment of defamation on the part of the husband and the
punishment of adultery on the part of the wife. (Al-Suwaylim, ‘Al-Basmah al-Wirathiyyah wa Atharuha fi al-Nasab’, pp.
132-3)

201. Dar al-harb is any land where non-Islamic rulings prevail. Al-Mawsii ‘ah al-Fighiyyah, vol. 20, p. 206.

202. Al-Zuhayli, Al-Figh al-Islami, vol. 9, p. 264.

121



122

FIQH FOR THE ECONOMIST: WEALTH DISTRIBUTION

9.7 DEDUCTION FROM THE ESTATE

Upon the death of an individual, four rights are associated with the deceased’s
estate, and it is imperative to adhere to a specified order when addressing these
rights. These rights encompass the funeral expenses incurred by the deceased,
the settlement of any outstanding debts, the execution of the wasiyyah, and the
distribution of the remaining estate shares among the heirs. The concept of wasiyyah
was elaborated upon in an earlier chapter, while the division of shares among the
heirs will be addressed in the subsequent section. The first two rights are succinctly
outlined as follows.?

FUNERAL EXPENSES. The priority of expenditures in the estate of a deceased
individual is allocated to funeral and burial expenses. It is essential that these
arrangements are conducted in a manner that is both moderate and respectful,
avoiding both extravagance and deficiencies.

SETTLEMENT OF DEBTS. The settlement of debts occurs subsequent to the
payment of funeral expenses. The significance of debt settlement within the context
of Islam can be ascertained by examining the Qur’an and the traditions of the
Prophet Muhammad (Peace and Blessings of Allah be upon him). The considerable
emphasis placed on the repayment of loans by the Prophet (Peace and Blessings
of Allah be upon him) is evident in his refusal to offer prayers for individuals who
passed away in debt, unless they had provided means for settling their obligations.
In instances where debt repayment was not arranged, the Prophet would personally
take measures to ensure creditors' claims were satisfied prior to performing the
prayer.
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‘Abd Allah bin Abt Qatadah (May Allah be pleased with him) narrated from his
father that the Prophet (Peace and Blessings of Allah be upon him) was brought
a (deceased) man to perform salah over. So the Prophet (Peace and Blessings of
Alldah be upon him) said, « Pray for your companion, for indeed, he had a debt upon
him.» Abii Qatadah (May Allah be pleased with him) said, “It shall be upon me.”
So the Messenger of Allah (Peace and Blessings of Alldh be upon him) said, «To
pay it off’» He replied, “To pay it off.” So, he (Peace and Blessings of Alldh be
upon him) performed the prayer for him.***

203. For more details, see ibid., pp. 269-75.
204. Al-Tirmidhi, Sunan al-Tirmidhi, no. 1098.
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The Prophet (Peace and Blessings of Allah be upon him) is reported to
have remarked that even the act of martyrdom does not absolve an individual of
outstanding debts that remain unpaid:
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Narrated Abii Hurayrah (May Allah be pleased with him): A man came to the
Prophet (Peace and Blessings of Allah be upon him) while he was delivering a
khutbah from the minbar, and he said, “If I fight in the cause of Allah with patience
and seeking reward, facing the enemy and not running away, do you think that
Allah will forgive my sins?”” He (Peace and Blessings of Allah be upon him) said,
«Yes.» Then he fell silent for a while. Then he (Peace and Blessings of Allah be
upon him) said, « Where is the one who was asking just now?» The man said, “Here
Lam.” He (Peace and Blessings of Allah be upon him) said, « What did you say?»
He said, “If I fight in the cause of Allah with patience and seeking reward, facing
the enemy and not running away, do you think that Allah will forgive my sins?” He
(Peace and Blessings of Allah be upon him) said, «Yes, except for debt. Jibril told
me that just now.»**

Debts should be settled in the following order:?%

1. All madh’habs agree that funeral expenses should be prioritized over debts
payable from the estate. However, they differ in their approach to debts that
are represented in the form of property. Such debts include the rights of a
pledgee over property that the deceased pledged prior to death, unpaid prices
for goods acquired by the deceased before death, and undelivered goods that
the deceased had sold before passing away. The Hanafts, Shaf'ts, and Malikis
assert that claims over the property take precedence over funeral expenses.
Conversely, the Hanbalis maintain that funeral expenses should take priority
over all other claims. The latter viewpoint may be deemed the most applicable,
particularly in instances involving individuals who are bankrupt. In these
cases, an individual's assets are liquidated to satisfy debts, with the exception
of necessities required for survival. This process occurs even when the
individual possesses the physical capacity to seek necessary provisions, unlike
a deceased person who is entirely powerless. Thus, it is more appropriate to
apply the same reasoning in this context; prioritizing funeral expenses is
essential, as these expenditures are necessary and the deceased is incapable of
assisting themselves.

205. Al-Nisa'1, Kitab al-Mujtaba, no. 3179.
206. Al-Zuhayli, Al-Figh al-Islami, vol. 9, pp. 270-3.
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2. Debts owed to Allah (Exalted be He). They include unperformed Hajj, unpaid
zakah, atonement (kaffarah) for a broken oath, nadhr,?®" and missed obligatory
fasting that was a result of nadhr. To the HanafTs, these are abolished with the
death of the person. They argue that debts — the payment of which is an
obligation — are debts that concern the right of the people (hagq al-nds). The
heirs are not obliged to settle claims concerning the rights of Allah (Exalted
be He) except when the deceased has made a will that these should be settled
from his estate. In this case, they are settled from 1/3 of the estate. According
to most madh habs, these debts should be fulfilled from the estate even if no
will is made. They argue that these are equally binding obligations on the
deceased. The Shaf'1s give priority to the settlement of these debts over debts
owed to the people. The following hadith is used as evidence:
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Narrated Ibn ‘Abbas (May Allah be pleased with them both): A man came to
the Prophet (Peace and Blessings of Allah be upon him) and said, “O Allah'’s
Messenger! My mother died and she ought to have fasted one month. Shall I fast on
her behalf?” The Prophet (Peace and Blessings of Allah be upon him) replied in the
affirmative and said, «Allah’s debts have more right to be paid.»*%

3. The third category is debts incurred by the deceased whether he was healthy
or suffering from the death illness. They may include loans, mahr, or payment
in return for a service, provided there is evidence.

4. Lastly, the debts acknowledged during the death illness. These are considered
the weakest claims on the estate. They may in reality be gifts and are, therefore,
subject to the rule of wasiyyah. Such an acknowledgment however is not
acceptable if it is in favor of one heir, unless other heirs consent.

Debts are prioritized for settlement using cash obtained from claims owed
to the deceased, followed by available cash reserves, then proceeds from the sale
of movable property. If these resources prove insufficient, any shortfall will be
addressed through the sale of immovable property within the estate. In instances
where the debts are equal to or exceed the value of the estate, distribution will
occur among creditors in proportion to their respective claims. Heirs possess the
option to settle all outstanding debts, thus releasing the estate for their benefit, a
course of action to which creditors may not object. Furthermore, creditors retain

207. Nadhr is a verbal vow made by a free mukallaf (a competent person who is in full possession of his faculties) in dedication
to Allah (Exalted be He) to do something that the Shari ‘ah did not originally impose on him. Al-Mawsi ‘ah al-Fighiyyah, vol.
40, p. 136.

208. Ibn Hajar, Ahmad bin ‘Alf, Sahth al-Bukhari ma“ al-Fath, no. 1953.
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the right to invalidate transactions—including sales, purchases, or gifts—carried
out by the deceased during their terminal illness, provided such transactions impact
the settlement of debts. It is important to note that heirs are not personally liable for
the deceased's debts. Consequently, if the deceased has left no assets, the debts will
remain unpaid, and if the assets are insufficient, repayment will be limited to the
value of the available assets.

BEQUESTS. The subsequent priority pertains to the disbursement of the legacy,
which shall be allocated from one-third of the remaining assets after the settlement
of debts. Following the payment of debts and legacies, the heirs possess the
authority to void any transaction that may adversely affect their designated shares.
Such disadvantageous transactions may encompass wagf, gifts, and sales executed
at a price lower than the property's fair market value, particularly if they occur
during the period of terminal illness. These transactions are therefore subject to
either nullification or the approval of the heirs, should they surpass the prescribed
one-third limit.

ESTATE DEVOLVEMENT. Lastly the residue is distributed among his successors
according to the Islamic law of inheritance (fara id).

9.8 DEVOLVING ESTATE TO HEIRS

All schools of Islamic jurisprudence (madh habs) concur that an estate is
transferred to the heir immediately upon the death of the deceased, provided there
are no outstanding debts or wasiyyah (bequests). Furthermore, they agree that any
remainder of the estate, after the settlement of debts and the fulfillment of wasiyyah,
is conferred to the heirs. However, there exists a divergence among the schools
regarding the transfer of any portion of the estate that is subject to debt. The Hanaft
school posits that the portion of the estate equivalent to the value of the debt does
not become part of the heir's property. Consequently, the heirs are entitled solely
to the residue remaining after the satisfaction of debts and the execution of the will
(wastyyah). In instances where the entirety of the estate is encumbered by debt, the
heirs shall inherit no assets.?” They, however, have the right to free the estate from
the creditors by paying them their claims on the estate.

According to the Shafi‘Ts and Hanbalis, the property of the deceased Muslim
vests in his heirs immediately after his death. The property, however, is received
by each heir subject to his proportionate share of the debt.?!® Heirs become the
owners of the indebted property, regardless of whether the debt encompasses the

209. Al-Mawsi ‘ah al-Fighiyyah, vol. 11, pp. 212-3.
210. Ibid., pp. 212-3.
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entirety of the estate or only a portion of it. However, the debt pertains to the
entire estate, which is therefore liable for its settlement. Heirs hold their shares
subject to the obligation of paying debts in proportion to their respective interests
in the estate and are also accountable for any wasiyyah (bequest), up to one-third
of the estate. Consequently, the existence of debts does not hinder the heirs from
distributing the estate at any point. It is not mandatory for them to defer the estate's
distribution until the debts are settled. Each heir remains liable for the deceased's
debts in proportion to their share, even after the distribution of the estate, but shall
not be liable for more than their respective share. Thus, if an heir passes away after
the death of the deceased but prior to the distribution of the estate, their share will
descend to their own heirs and will not revert to the general estate.

In situations where the estate of the deceased has not been distributed among
the heirs, a creditor can execute a decree against the entire estate, irrespective of
the extent of the liability of each heir. He may satisfy his claim out of the said
property in priority to the creditors of any of the heirs. A creditor may also pursue
legal action against the executor or the administrator of the estate; in the absence of
such individuals, they may sue the heir or heirs of the deceased for recovery of the
outstanding debts. He has the option to sue one or more of the heirs. However, if he
chooses to sue one or some of the heirs but not all, then only such an heir or heirs
are liable to discharge the debt proportionate to his share in the whole property. It
is because one heir has no right to deal with the shares of other heirs. The debts of
the deceased are given priority over the personal debts of the heirs.

Please note:

The best opinion is to follow the straightforwardness of the Qur’an and Sunnah that
debt has to be settled before the distribution of the estate to their heirs even if that
will consume all of the estate.

9.8.1 Qur’anic Heirs (4shab Al-Furiid)

This group comprises twelve persons whose shares are specified in the Qur’an.
They are also called Qur’anic heirs or sharers. They are:

Spouses: Husband and wife.

Descendants: Daughter, son’s daughter (no matter how much she descends
through the male children).

Ascendants: Father, mother, father’s father, and grandmothers (from both father
and mother).

Collaterals: Full sister, consanguine sister, uterine sisters, and uterine brother.
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9.8.1.1 Spouses

The surviving spouse is a primary heir and, therefore, always inherits. The
Qur’an specifically provides their entitlements in the following ayah:
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«In that which your wives leave, your share is a half if they have no child; but if they
leave a child, you get a fourth of that which they leave after payment of legacies
that they may have bequeathed or debts. In that which you leave, their (vour wives)
share is a fourth if you leave no child; but if you leave a child, they get an eighth
of that which you leave after payment of legacies that you may have bequeathed
or debts. If the man or woman whose inheritance is in question has left neither
ascendants nor descendants, but has left a brother or a sister, each one of the two
gets a sixth, but if more than two, they share in a third, after payment of legacies he
(or she) may have bequeathed or debts, so that no loss is caused (to anyone). This
is a Commandment from Allah, and Allah is Ever All-Knowing, Most-Forbearing. »

(Al-Nisa’, Q4:12)

A husband is entitled to a share of 122 of the property of his deceased wife
provided that the deceased spouse does not leave behind any child or any other
agnatic descendants such as a son or a daughter of a son whether from the claimant
husband or from any previous husband. In the presence of a child, the husband gets
1/4 from the net property of the deceased wife.

The widow is entitled to a 1/4 share from the property of her deceased husband
provided that the deceased does not leave behind any child or their descendants
whether from the claimant wife or any other wife. In the presence of a child the
widow gets 1/8 from the net property of her deceased husband. If there is more than
one widow, they divide the share (whether 14 or 1/8) among themselves equally.
There is no difference between a childless widow and a widow that has children.
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9.8.1.2 Ascendants (Usiil)

The Qur’an assigns 1/6 to the father as his share if the deceased has a son. In
the absence of the father, the grandfather (i.e. the father’s father) substitutes him.
A father may inherit both as a sharer and residuary heir in the presence of only
female agnatic descendants of his deceased son or daughter, for instance, when the
deceased leaves behind a daughter. The father may inherit as a residuary heir when
there is no agnatic male or female descendant, e.g. sons or daughters.

A mother is allotted 1/3 if the deceased has left no child, or agnatic descendants,
or more than one brother or sister of any description (full, consanguine, or uterine).
Otherwise, she would receive 1/6 of the estate of her deceased child. A grandmother
is a substitute for the mother and is entitled to inherit only in her absence. The
Qur’an says about the inheritance of Usul:
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«For parents, a sixth share of inheritance to each if the deceased left children;
if no children, and the parents are the (only) heirs, the mother has a third; if the
deceased left brothers (or sisters), the mother has a sixth. (The distribution in all
cases is) after the payment of legacies he may have bequeathed or debts. You know
not which of them, whether your parents or your children, are nearest to you in
benefit; (these fixed shares) are ordained by Allah. And Allah is Ever All-Knower,
All-Wise.»

(Al-Nisa’, Q4:11)

u\ﬁ Qm‘“)ﬂa\y\zx_\)}‘;ﬂ}dus.\rduu ﬂjﬁugu\d}uau&M\\Ag_\Ahjdﬁﬂy\j}

bmeﬁu)s\e@\ujjmy(é}h.\b(é}h\c uJJ}\LFGm)JMJJuuA wM‘MJﬁbP\z\JuE
LMS;LA.\XQL)SAM‘LJ\ a\.\)\uAMJ&f

«...For parents, a sixth share of inheritance fo each if the deceased left children;
if no children, and the parents are the (only) heirs, the mother has a third; if the
deceased left brothers (or sisters), the mother has a sixth. (The distribution in all
cases is) after the payment of legacies he may have bequeathed or debts. You know
not which of them, whether your parents or your children, are nearest to you in
benefit; (these fixed shares) are ordained by Allah. And Allah is Ever All-Knower,
All-Wise.»

(Al-Nisa’, Q4:11)
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9.8.1.2.1 Grandfather

A grandfather, i.e. father’s father, can only inherit when the father is dead (or
excluded with wasf). He inherits as follows:

1. Ifthe deceased is survived by a son, the grandfather receives 1/6 as a Qur’anic
sharer.

2. If the deceased is survived by a daughter, the grandfather gets 1/6 and is also
entitled to receive the balance if there is any as a residuary heir.

3. If the deceased has no male or female child, the grandfather becomes a
residuary heir (‘asabah).

4. If the deceased is survived only by a grandfather and a grandmother and no
other heir exists, the grandmother gets 1/6, and the grandfather becomes a
residuary heir (‘asabah), provided that both are of the same degree. A
grandfather of a closer degree excludes a more remote paternal grandmother
according to the view of the majority. This is based on the maxim:
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“A person who is related to the deceased through another is excluded by the
presence of the latter.”

However, the Hanbalis did not agree with this type of exclusion based on the
fact that the grandmother is inheriting the portion of the mother not the father, and
this is the sounder view. According to them, she is an exception to that maxim
which is similar to the issue of uterine siblings inheriting in the presence of the
mother.?!!

It is a consensus of the scholars that the grandfather (i.e. father’s father)
substitutes a father except in the following four situations:'?

1. The case of al-Gharrawayn, where the deceased is survived by the father,
mother, and the husband. In this case the mother takes 1/3 of the balance after
the share of the husband is given, and the father becomes a residuary heir
(‘asabah). However, if the deceased is survived by a mother and a grandfather,
the mother receives 1/3 of the whole estate and the grandfather receives the
balance.

2. The other case of al-Gharrawayn is where the deceased is survived by the
father, mother, and a wife. In this case, the mother takes 1/3 of the balance after
the share of the wife is given, and the father becomes a residuary heir ( ‘asabah).
However, if the deceased is survived by the mother and the grandfather, then
the mother receives 1/3 of the whole estate and the grandfather receives the
balance.

211. Al-Katib, ‘Abd al-Samad bin Muhammad, Kitab al-Fara 'id, 52.
212. Tbid., 52, 186-7.
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3. The case of inheritance with wala’. In the case of wala’, the father excludes all
siblings and their descendants by the consensus of all scholars. However,
according to /mam Malik and Imam al-Shafi 71, the grandfather does not replace
the father in this regard, instead he will be excluded by siblings of the mu ‘tig.

4. A father excludes all of the deceased’s siblings, whether full, consanguine,
or uterine. Similarly, according to /mam Abtu Hantfah, /mam Ahmad in one of
his opinions, a number of Hanbalt scholars, and the Shafi‘ts, the grandfather
also excludes full, consanguine, and uterine siblings of the deceased since a
grandfather substitutes the father. In contrast, most madhabs and /mams Abi
Yiasuf and Muhammad of the Hanafis, are of the opinion that a grandfather
cannot exclude full and consanguine siblings of the deceased, instead, they
shall inherit with him.?!* However, in any such cases, the share of the grandfather
should not be less than 1/6 of the estate.'* All madh habs agree that the
grandfather excludes uterine siblings.?'> The first opinion is the most sound,
Allah knows best.

9.8.1.2.2 Grandmother

In matters of inheritance, a grandmother, whether maternal or paternal, is
entitled to inherit only in the absence of the mother. In the presence of a living
mother, both maternal and paternal grandmothers are excluded from inheriting.
According to an opinion, the paternal grandmother is also precluded from
inheritance by the authority of the father.?! A father cannot exclude the maternal
grandmother. However, the Hanbalis do not agree with this opinion. According
to them, the grandmother is only excluded by the mother.?!” If a deceased is
survived by two grandmothers, both of them receive 1/6 of the estate which they
have to share equally. It is important to clarify that great grandmothers are eligible
to inherit, provided that the generational line connecting them to the deceased
remains unbroken. A paternal great grandmother is defined as one who is linked
to the deceased exclusively through male lineage, specifically as the mother of a
father’s father, and so forth. Conversely, a maternal great grandmother is identified
as someone linked through female lineage, namely as the mother of a mother’s
mother, and so on. However, in circumstances where all relevant grandmothers
are living, the grandmothers will take precedence, thereby excluding the great
grandmothers from inheritance considerations.

213. Ibn Qudamah, ‘Abd Allah bin Ahmad, Al-Mughni, vol. 9, pp. 66.
214. Ibid., p. 68.

215. Ibid., p. 65.

216. Al-Katib, ‘Abd al-Samad bin Muhammad, Kitab al-Fara 'id, 73.
218. Ibid.
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9.8.1.3 Descendants (Furii )

Heirs within this category consist of both sons and daughters, as well as the
descendants of sons, regardless of how distantly they may be related, provided that
their connection to the deceased is through a male lineage. For instance, the child
of a son is eligible to inherit, whereas the child of a daughter is not. For a single
daughter, the Qur’an fixes 1/2 while for more than one daughter 23 is allotted in the
estate of the deceased parent. The Qur’an declares:
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«Allah commands you as regards your children s (inheritance). to the male, a portion
equal to that of two females, if (there are) only daughters, two or more, their share
is two-thirds of the inheritance, if only one, her share is a half. For parents, a sixth
share of inheritance to each if the deceased left children; if no children, and the
parents are the (only) heirs, the mother has a third, if the deceased left brothers (or
sisters), the mother has a sixth. (The distribution in all cases is) after the payment
of legacies he may have bequeathed or debts. You know not which of them, whether
your parents or your children, are nearest to you in benefit,; (these fixed shares) are
ordained by Allah. And Alldh is Ever All-Knower, All-Wise.»

(Al-Nisa’, Q4:11)

If the claimants are more than one and are of equal degree, they divide equally
the 23 quota among themselves. However, if they are not equal in degree, the
superior daughters are first given their shares from the 23 quota and if there is
residue left, it is given to the daughters of the inferior category. For example, if
a person dies leaving behind a husband, a daughter, and a son’s daughter. The
husband gets 1/4 while the two daughters are assigned 2/3. However, out of this 2/3
the superior daughter gets the fixed portion given to her by the Qur’an which is 1/2.
The remainder 1/6 goes to the inferior.

9.8.1.4 Collaterals

Among potential heirs, full and consanguine sisters, as well as uterine siblings,
are recognized as Qur’anic heirs. Male descendants and ascendants of the deceased
are authorized to inherit, thereby excluding brothers, sisters, and all other collateral
relatives. It is important to note that consanguine siblings are excluded by full
brothers; however, uterine siblings are not excluded by either full or consanguine
siblings, thus allowing them to inherit alongside these relatives simultaneously.
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«...If the man or woman whose inheritance is in question has left neither ascendants
nor descendants, but has left a brother or a sister, each one of the two gets a sixth;
but if more than two, they share in a third, after payment of legacies he (or she)
may have bequeathed or debts, so that no loss is caused (to anyone). This is a
Commandment from Allah, and Allah is Ever All-Knowing, Most-Forbearing.»
(Al-Nisa’, Q4:12)

If there is only one full or consanguine sister, she is entitled to 122 while a
group of more than one sister of the said nature would be allotted 2/3 in the estate
of the deceased. A sister, like daughters, becomes a residuary heir in the presence
of her equal male counterparts such as a full sister in the presence of a full brother;
and a consanguine sister in the presence of consanguine brothers.
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«They ask you for a legal verdict. Say, “Allah directs (thus) about al-Kalalah
(those who leave neither descendants nor ascendants as heirs). If it is a man that
dies leaving a sister, but no child, she shall have half the inheritance. If (such a
deceased was) a woman, who left no child, her brother takes her inheritance. If
there are two sisters, they shall have two-thirds of the inheritance; if there are
brothers and sisters, the male will have twice the share of the female. (Thus) does
Allah make clear to you (His Law) lest you go astray. And Allah is the All-Knower
of everything.”»

(Al-Nisa’, Q4:176)

Full sisters and consanguine sisters, akin to daughters and son’s daughters,
are categorized together within the framework of inheritance. The hierarchical
relationship between a full sister and a consanguine sister parallels that of a
daughter and a son’s daughter. Consequently, a full sister is afforded precedence
over a consanguine sister, similar to how a daughter is prioritized over a son’s
daughter. In matters of inheritance, a full brother (analogous to a son) designates
his full sister (comparable to a daughter) as a residuary heir alongside himself,
thereby entirely excluding any consanguine brothers or consanguine sisters, akin to
how a son or higher son solely excludes the offspring of a son’s daughters or lower
sons.
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As sharers, the class of the daughter holds superiority over that of the sister.
Therefore, in scenarios where daughters or granddaughters exist without the
presence of a son or a son’s son, and they coexist with a full or consanguine sister,
the latter's status transitions from receiving a fixed portion to inheriting through
the principle of fa ‘sib. They are entitled to receive the residual share remaining
after the designated sharers, provided that no nearer male residuary heir exists who
would either share the inheritance with them or exclude them due to being closer in
relation to the deceased.

Uterine siblings are classified as cognates. Similar to other collateral relatives,
they serve as secondary heirs and are consequently excluded by agnatic descendants
and ascendants. Nevertheless, uterine siblings are not subject to exclusion or
limitation by full or consanguine siblings. Each uterine sibling is entitled to an
equal share of the inheritance. If a single uterine sibling is present, that individual
receives 1/6 of the estate. In instances where multiple uterine siblings exist, they
collectively inherit 1/3, with all siblings sharing this portion equally. It is important
to note that the principle of double shares for males does not apply to this category
of heirs.
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«In that which your wives leave, your share is a half if they have no child, but if they
leave a child, you get a fourth of that which they leave after payment of legacies
that they may have bequeathed or debts. In that which you leave, their (your wives)
share is a fourth if you leave no child; but if you leave a child, they get an eighth
of that which you leave after payment of legacies that you may have bequeathed
or debts. If the man or woman whose inheritance is in question has left neither
ascendants nor descendants, but has left a brother or a sister, each one of the two
gets a sixth, but if more than two, they share in a third, after payment of legacies he
(or she) may have bequeathed or debts, so that no loss is caused (to anyone). This
is a Commandment from Allah, and Allah is Ever All-Knowing, Most-Forbearing. »

(Al-Nisa’, 04:12)
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6 Explanation
7 D 3 She gets it because she is alone whereby the deceased
did not leave any other child at the same degree as hers.
6 M 1 Partially excluded from 1/3 to 1/6 due to the existence
of a child of the deceased.
Gets 1/6 as a completion of the share allocated to the
16 SD 1
daughters.
‘Asib FB 1 He takes the remainder as an agnate.
A person died leaving behind his D, M, SD, and FB
12 Explanation
14 w 3 She gets 1/4 because the deceased did not leave a child.
She gets 12 because she is alone at this degree and the deceased
12 FS 6
has no ascendants or descendants.
16 CS 2 She takes 1/6 as a completion of the 2/3 allocated to sisters.
‘Asib FBS He takes the remainder as an agnate.
A person died leaving behind his W, FS, CS, and FBS
12 Explanation
Partially excluded from 1/2 to 1/4 due to the existence of a child
14 H 3
of the deceased.
12 D She takes because she is alone at that degree.
16 SD She takes it as completion of the 2/3 allocated to daughters.
‘Asib CB He takes the remainder as an agnate.
A person died leaving behind her H, D, SD, and CB
6(x3=) 18
6 M 1 3 Pa.rtlally excluded frgm 13 to 1/6 due to the
existence of a grandchild.
12 SD 3 9 Takes 12 because she is alone at this degree.
They get and share equally 1/6 as a completion of
16 3SSD ! 3 the 2/3 allocated to daughters.
‘Asib FU 1 3 He takes the remainder as an agnate.

134
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6(x4=) 24 Explanation
16 GM 1 4 She takes 1/6 because the deceased did not leave
his mother.
12 FS 3 12 She takes it because she is alone at this degree.
6 4CS | 4 They take ]/§ which is a completion of the 273
allocated to sisters.
‘Asib CBS 1 4 He takes the remainder as an agnate.

A person died leaving behind his GM, FS, 4CS, and CBS

6(x5=) 30 Explanation

He gets 1/6 which is the minimum he should get

Ve GF ! > when replacing a father.

They got it because they are more than one and the
deceased has no male child at their degree.

16 GM 1 5 She takes it because there is no mother.

23 5D 4 20

A person died leaving behind his GF, 5D, and GM

9.8.2 Agnatic Heirs ( ‘Asabah or Residuary Heirs)

The ‘Asabah are entitled to receive any remaining assets after the claims of
the designated sharers have been addressed. This entitlement is supported by the
following evidence:

YRS G 548 G 1 W il 1 sy, 08 B 0 e e i e

Ibn ‘Abbas (May Alldah be pleased with them both) narrated that the Messenger
of Allah (Peace and Blessings of Allah be upon him) said, «Give the shares of
inheritance to those who are entitled to them. As for what remains, then it is for the
closest male relative. »*'®

Residuary heirs or ‘Asabah can be classified into the following groups:

1. The male agnates in their own right (‘asabah bi nafsihi): this group includes
son, father, brother, and paternal uncle. This is the most important class of
‘Asabah which will be discussed in detail in the following pages.

2. The four specified female agnates in the right of others ( ‘asabah bi ghayrihi).
They become agnates by virtue of others, they are:

Daughters in the presence of a son

Son’s daughter in the presence of a son’s son

— Full sister in the presence of a full brother

Consanguine sisters in the presence of a consanguine brother.

218. Ibn Hajar, Ahmad bin “Ali, Sahih al-Bukhari ma“ al-Fath, no. 6732.
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In these circumstances, the four individuals inherit not as Qur’anic sharers
but rather as agnates. It is important to note that a lower son does not possess the
capacity to designate a higher-ranking daughter as a residuary heir. For instance,
should an individual leave behind a father, a mother, a daughter, a son’s daughter,
and a son’s son as heirs, the son’s son is unable to elevate the daughter to the status
of a residuary heir.

Furthermore, although a daughter is recognized as a Qur’anic heir, she attains
the status of a residuary heir (‘asabah) only when accompanied by a son or a son’s
son of equal degree. For example, this occurs when a daughter is accompanied
by a son or when a son’s daughter is accompanied by a son’s son. In such cases,
the daughter is entitled to receive half of the inheritance amount that a son would
receive. This determination is grounded in the interpretations found within the
Qur’anic texts:

T b (e SR 3T

«Allah commands you as regards your children’s (inheritance): to the male, a
portion equal to that of two females...»
(Al-Nisa’, Q4:11)

3. The two specified female agnates with others (‘asabah ma‘ ghayrihi). This
group comprises two female agnates of full sister and consanguine sister when
they are heirs with a daughter or a son’s daughter or both, provided they are
not accompanied by a male agnate at their degree.

9.8.2.1 Male Agnates (‘Asabah Bi Anfusihim) and The Rules of Priority
among Them

The fundamental principle of priority among ‘asabah is that “the nearest must
take the whole residue.” This is based on the previously mentioned fadith.

Identifying the closest or nearest relatives is decided on the bases of:
1. order

2. degree
3. strength of blood tie
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9.8.2.1.1 Basis of Order
On the basis of order the male agnates are divided into the following five classes:

1. Bunuwwah (Childship): These are the descendants of the deceased, i.e. sons,
son’s son, no matter how much he descends through males.

2. ‘Ubuwwah (Fatherhood): These are the ascendants of the deceased, i.e. father,
father’s father, no matter how much he ascends through males.

3.  ‘Ukhuwwah (Brotherhood): These are the full and consanguine brothers and
their male agnatic descendants no matter how much they descend through
males.

4. ‘Umiimah (Uncleship): These are the full and paternal uncles (i.e. a father’s
full and half-brothers) and their male agnatic descendants no matter how much
they descend.

5.  Wala’: This is for the ones who granted emancipation to the deceased and they
are ‘asabah bi al-nafs.

As a general principle, descendants either wholly or partially exclude the other
four classes of heirs, whereas ascendants exclude collateral relatives. For instance,
a grandson possesses precedence over the father, despite the fact that the former is
two degrees removed from the deceased, in comparison to the father, who is only
one degree removed. Consequently, the grandson excludes the father from being
a residuary heir; however, the father retains the right to his designated Qur’anic
share of 1/6. In a similar manner, the father excludes brothers from inheritance, as
brothers fall under the third order of the hierarchy, classified as collaterals.

9.8.2.1.2 Basis of Degree

In situations where agnatic heirs belong to the same order, the distinction in
the degree of closeness or nearness establishes the priority within that particular
class. The guiding principle for this group is that "the nearer in degree excludes the
more remote." Accordingly, a son supersedes all lower male agnatic descendants;
for example, a son (S) will exclude a son’s son (SS). Similarly, a father will exclude
other ascendants, such as a father's father (FF) and a father's father's father (FFF).
Furthermore, a brother excludes nephews, while an uncle excludes cousins from
the line of succession.
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9.8.2.1.3 Basis of Strength of Blood

The wvariation in blood lineage may occur solely in relation to collateral
relatives. It is conceivable that surviving heirs possess equal degrees of relationship
to the deceased but are connected through differing familial lines. For instance,
some heirs may be related solely through the maternal lineage, while others may
be connected exclusively through the paternal lineage, and yet others may hold
connections from both paternal and maternal sides. Those related to the deceased
through both familial lines take precedence over those connected exclusively
through the paternal lineage. Furthermore, full siblings and uncles preclude
corresponding consanguine relationships. For example, a full brother negates the
claim of a consanguine brother, even though both share equal proximity to the
deceased. It is important to note that uterine relations represent an exception to
this general principle, allowing them to inherit concurrently alongside full and
consanguine blood relations.?” A daughter, while receiving her apportioned share
of 1/2, does not exclude a granddaughter from a son. Likewise, a full sister does not
exclude a consanguine sister or a consanguine brother after obtaining her prescribed
share of 1/2. However, in her role as a residuary heir, rather than as a sharer, a full
sister is granted precedence over consanguine siblings, as the distribution among
agnates is governed solely by the principle that "the nearer in degree excludes the
more remote.

The fundamental principle governing ‘asabah is that the closest relative
receives priority in inheritance. Within each category of inheritance, a nearer
relative will exclude a more distant one. When the hierarchy can be established
through a clear order, there is no necessity to evaluate the degrees of relationship
or the strength of blood ties among claimants. Furthermore, if preference can be
determined based on proximity, the strength of these blood connections becomes
irrelevant. For example, a consanguine brother will exclude the son of a full brother,
despite the latter being a collateral relative with greater blood strength; the former
is simply closer in degree. In instances where ‘asabah are of the same order, degree,
and blood strength, the residual estate is to be shared equitably among them.

The application of these rules gives rise to the following principles:**

1. In the presence of a son of the deceased, the grandsons, brothers, uncles,
nephews, and cousins are completely excluded.

2. Inthe presence of the father of the deceased, the grandfathers, brothers, uncles,
nephews, and cousins do not inherit.

219. Al-Katib, ‘Abd al-Samad bin Muhammad, Kitab al-Fara’id, 74.
220. For more details on Exclusion, see ibid., 69-84.
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3. The grandfather inherits along with full and consanguine siblings (except
according to the Hanafis) but excludes uncles and all other collaterals.
4. Brothers exclude nephews including sons of a predeceased brother.

hdl

Brothers and nephews exclude uncles and cousins.

6. Uncles exclude cousins including the sons of a predeceased uncle.

9.8.2.2 Examples of The Inheritance of The ‘Asabah

6(x3=) 18 Explanation
6 M | 3 She is partially excluded from 13 to 16 by the
grandchildren of the deceased.
- SD 10 They take the remainder as agnates and the male
Asib SS 3 5 takes twice the portion of the female.
A person died leaving behind his M, SD, and SS
12 Explanation
4 H He takes 1/4 due to the existence of a daughter of the deceased.
12 D 6 She takes 12 because she is alone at this degree.
‘Asib FS 1 She takes the remainder as an agnate due to the existence of a
daughter.
16 SD 2 She takes 1/6 to complete the 2/3 allocated to daughters.
A person died leaving behind his H, D, FS, and SD
24 Explanation
18 w 3 She is partially excluded from 1/4 to 1/8 due to the existence of
a child of the deceased.
They take it as this is the share allocated to daughters when
23 2D 16 they are more than one and there is no son of the deceased at
their level.
‘Asib cs 5 She takes the remainder as an agnate due to the existence of
daughters.
Nil FBS - Excluded by the CS.

A person died leaving behind his W, 2D, CS, and FBS
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6 Explanation
12 H 3 He takes it due to the lack of a child of the deceased.
‘Asib F 2 Takes the remainder as an agnate.
Nil GF - Totally excluded by the father.
Nil U - Totally excluded by the father.
13 of B | She takes_ 173 of the remainder because the case is one of the
al-Gharrawayn.
Nil GM - Totally excluded by the mother.
A person died leaving behind his H, F, GF, U, M, and GM
24 Explanation
6 F 4 Partially exc!uded from being ‘Asib to a sharer receiving 1/6
due to the existence of a son of the deceased.
16 M 4 Partially excluded by the son from receiving 1/3 to 1/6.
‘Asib S 13 He takes the remainder as the closest agnate to the deceased.
Nil SS - Excluded by the son.
18 W 3 Partially excluded from 1/4 to 1/8 due to the existence of a child
of the deceased.
A person died leaving behind his F, M, S, SS, and W
Explanation
‘Asib F He takes the remainder as an agnate.
She takes 173 of the remainder after the whole portion of
13 of B M 1 the husband because the case is one of the two cases of al-
Gharrawayn.
Nil FB - Totally excluded by the father.
12 H 3 Gets 12 because the deceased has no child.
A person died leaving behind her F, M, FB, and H
12 Explanation
‘Asib F 7 He takes the remainder as an agnate.
6 M ) Partially excluded l?y more than one sibling frorp receiving 13
to 1/6 due to the existence of more than one sibling.
Nil 2FB - Totally excluded by the father.
14 A\ 3 She takes it because the deceased has no child.

A person died leaving behind his F, M, 2FB, and W
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12 Explanation
‘Asib U 7 He takes the remainder as an agnate.
16 GM 2 She takes it because the deceased is not survived by the mother.
Nil MQ Totally excluded by the Uncle.
14 W 3 :l:i}lll fet 1/4 of the estate because the deceased did not leave

A person died leaving behind his U, GM, MQ, and 3W

1 Explanation
Nil FU - Totally excluded by CBSS.
Nil PU - Totally excluded by CBSS.
‘Asib CBSS 1 Takes the whole estate as the closest agnate to the deceased.

A person died leaving behind his FU, PU, and CBSS

3 Explanation
They get it because they are more than one, and the deceased
23 2D 2 .
left no son at their degree.
Nil SD B They get nothing because the 273 share allocated for the
daughters is taken by the nearest daughters.
‘Asib CS 1 She becomes agnate due to the existence of the daughters.
Nil Us - Totally excluded by the daughters.

A person died leaving behind his 2D, SD, CS, and US

9.8.2.3 Doctrine of Increase (‘Awl)

In situations where the shares allotted to the heirs exceed the lowest common
denominator (LCD) utilized for the division of the estate, a proportional reduction
of their shares will occur. This reduction process is referred to as the doctrine of
increase (‘awl), and it is executed through specific methodological approaches:

1.  Reduce the fractional share to a common denominator.
2. Increase the denominator so as to make it equal to the sum of numerators and
allow the individual numerators to remain.

There are three numbers that accept ‘awl:
a. Six (6): and extends in the following sequence, to 7, 8, 9, 10.

b. Twelve (12): and extends in the following sequence, to 13, 15, 17.
c. Twenty-four (24): and extends once to 27.
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The following examples illustrate the doctrine.

9.8.2.3.1 ‘Awlof6to7

6—7 Explanation
12 H 3 Takes 12 of the estate because the deceased has no child.
23 2FS 4 They get it because they are more than one, and the deceased

has no male sibling at their degree.

A person died leaving behind her H and 2FS

9.8.2.3.2 ‘Awl of 6 to 8

6—8 Explanation
12 H 3 He gets 12 because the deceased has no child.
6 | Partially excluded by more than one sibling from receiving 1/3
to 1/6 due to the existence of more than one sibling.
0 2CS 4 They get it because they are more than one, and the deceased

has no male sibling at their degree.

A person died leaving behind her H, M, and 2CS

9.8.2.3.3 ‘Awlof 6 t0 9

6—9 Explanation
12 H 3 He gets 12 because the deceased deceased has no child.
They get it because they are more than one, and the deceased
23 2FS 4 e .
has no male sibling at their degree.
13 YUB 5 They all share 1/3 because they are more than one and there is

nobody to exclude them.

A person died leaving behind her H, 2FS, and 2UB

9.8.2.3.4 ‘Awl of 6 to 10

6 — 10 | Explanation

12 H 3 He gets 12 because the deceased has no child.

They get it because they are more than one, and the deceased
23 2CS 4 o .

has no male sibling at their degree.

They all share 1/3 because they are more than one and there is
13 208 2

nobody to exclude them.
16 GM 1 She gets it because there is no mother to exclude her.

A person died leaving behind her H, 2CS, 2US, and GM
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12 —» 13 | Explanation

Partially excluded from 1/2 to 1/4 due to the existence of a child
14 H 3

of the deceased.
0 D p They get it because they are more than one, and there is no

male child of the deceased at their degree.

Partially excluded from 1/3 to 1/6 due to the existence of a child
1/6 M 2

of the deceased.

A person died leaving behind her H, 2D, and M

9.8.2.3.6 ‘Awl of 12 to 15

12 — 15 | Explanation

Partially excluded from 12 to 1/4 due to the existence of a child
I H 3

of the deceased.
2 D 6 She gets it because she is alone; The deceased did not leave any

other child at the same degree as her.
16 SD 2 Gets 1/6 as a completion of the share allocated to the daughters.
6 F ) Partially excluded from 7a ‘sib to 1/6 due to the existence of a

child of the deceased.

Partially excluded from 1/3 to 1/6 due to the existence of a child
16 M 2

of the deceased.

A person died leaving behind her H, D, SD, F, and M

9.8.2.3.7 ‘Awl of 12 to 17

12 — 17 | Explanation

14 3W 3 They get 1/4 because the deceased did not leave a child.

They get it because they are more than one, and the deceased
23 8FS 8 o .

has no male sibling at their degree.

They get it because they are more than one and there is nobody
13 4US 4 . .

to exclude them from inheritance.
16 2GM 2 They get it because the deceased has no mother.

A person died leaving behind his 3W, 8FS, 4US, and 2GM
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9.8.2.3.8 ‘Awl of 24 to 27

24 — 27 | Explanation

Partially excluded from 1/4 to 1/8 due to the existence of a child
18 W 3

of the deceased.
6 F 4 Partially excluded from 7« ‘'sib to 1/6 due to the existence of a

child of the deceased.

Partially excluded from 1/3 to 1/6 due to the existence of a child
16 M 4

of the deceased.
0 D 16 They get it because they are more than one, and there is no

male child of the deceased at their degree.

A person died leaving behind his W, F, M, and 2D
9.8.2.3.9 The Extraction of The Rule of ‘Aw/ from The Qur’an

The term ‘Awl/, which literally translates to "increase," refers specifically to an
increase in the lowest common denominator (LCD) and a corresponding decrease
in the portions allocated to heirs. The principle of ‘Awl is derived from the Qur’an,
which establishes fixed portions for each heir in matters of inheritance.

Heirs can be categorized into two types: those who are excluded from
inheritance and those who are not. In instances where certain individuals are
deprived of their inheritance, these individuals receive no allocation whatsoever.
Conversely, in situations where all heirs are entitled to inherit, two scenarios may
occur: either the total fixed portions do not completely exhaust the estate, or the
sum of the fixed portions exceeds the estate left by the deceased.

In the latter scenario, two approaches are available: either the allocations of
the heirs are adjusted, such that some portions are reduced to make up for the
deficiency experienced by others, or each heir receives their allocated share to the
fullest extent possible, dependent on the available estate. In this case, the heirs may
be regarded as creditors, owed funds by the deceased, while the estate is unable to
satisfy the debts entirely. The distribution then takes place in accordance with the
available wealth of the estate.

Ultimately, it is evident that ‘Awl/ provides a mechanism to navigate the
complexities of inheritance as outlined in the Qur’an, ensuring that such matters
are addressed comprehensively.??! Allah (Exalted be He) knows best.???

221. Al-Sa‘di, ‘Abd al-Rahman bin Nasir, Taysir al-Karim al-Rahman fi Tafsir Kalam al-Mannan, Q4:11-2: p. 181.
222. For more details on ‘Awl/, see Al-Katib, ‘Abd al-Samad bin Muhammad, Kitab al-Fara id, 112-7.
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9.8.2.4 Doctrine of Return (Radd)

In situations where the shares allocated to the heirs fall below the lowest
common denominator (LCD) utilized for the division of the estate, and there is no
agnate to assume the residue, the heirs' shares will be adjusted upward in proportion
to their actual shares. The portion allocated to the spouse is subject to reduction in
cases of increase (‘awl); however, the spouse does not partake in the return (radd)
when any blood relations are present. In the absence of all blood relations, the
spouse is entitled to receive the entirety of the property, in accordance with the
views of the Hanafis. Some scholars argue that spouses should also be included in
the return, as they are affected by the increase and should therefore benefit from the
disposition of the return.”?® The Shafi‘Ts do not recognize the doctrine of return and
argue that the residue should be given to bayt al-mal.***

The doctrine of return (radd) would apply in the following steps:

FIRST STEP: reduce the fractional shares to a common denominator. Thus,

1 1_1+
6 2 6

N w

SECOND STEP: decrease the denominator to make it equal to the sum of the
numerators, and allow the individual numerators to remain.

Thus, Y% + ¥ becomes V4 + 34, where 4 is the sum of numerators 1 and 3. The
shares are thus proportionately increased, so that their sum becomes equal to unity
Va+%=%=1)

9.8.2.4.1 Examples of Return (Radd)

6—2 Explanation

16 GM 1 She gets it because the deceased has no mother.

He gets it because he is alone and there is nobody to exclude

V6 UB ! him from inheritance.

A person died leaving behind his GM and UB

223. Al-Mawsii‘ah al-Fighiyyah, vol. 3, p. 49-50.
224. Ibid., p. 49-51.
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6 —>5(x5) | 25 | Explanation
0 5D 4 20 They get it be.cause they are more thag one, and there
is no male child of the deceased at their degree.
16 3GM 1 5 | They get it because the deceased has no mother.
A person died leaving behind his 5D and 3GM
12 — 7 | Explanation
They get 1/4 because the deceased did not leave a child. They
14 3W 3 . .
are also included in radd.
They get it because they are more than one and there is nobody
13 4UB 4 . .
to exclude them from inheritance.
A person died leaving behind his 3W and 4UB (Spouses included in radd)
4x12 48 Each | Explanation
They get a 1/4 because the deceased did not
4 3w 1 12 4 leave a child. The wives here are not included
in radd.
B 4UB 3 36 9 They .take the balance after the portions of
the wives.
A person died leaving behind his 3W and 4UB (Spouses not included in radd)
12 — 9 | Explanation
14 W 3 She gets 1/4 because the deceased did not leave a child.
She gets it due the absence of a child or group of more than one
13 M 4 e
sibling of the deceased.
He gets it because he is alone and there is nobody to exclude
16 UB 2 . . .
him from inheritance.
A person died leaving behind his W, M, and UB (Spouses included in radd)
Spouse | Radd | Final | Explanation
case case | merger
4 6—3 4
sl w | | She gets 1/4 because the deceased did not leave a child. They
did not get involved in the radd according to this view.
She gets 1/3 and some more due to the absence of a child or a
13 M 2 2 group of more than one sibling of the deceased. In addition,
she is included in radd.
He gets 16 because he is alone and there is nobody to
16 | UB 1 1 exclude him from inheritance. In addition, he is included
in radd.

A person died leaving behind his W, M, and UB (Spouses not included in radd)
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9.8.2.4.2 The Extraction of The Doctrine of Return from The Qur’an

Radd is conceptually distinct from the method of ‘awl, wherein the reduction
occurs within the lowest common denominator (LCD) while the portions are
increased. This situation arises when the designated fixed portion does not
encompass the entirety of the deceased's estate, and there exists no ‘asib to claim
the residual amount. The prevailing ruling among the majority is to reallocate the
remainder to the ashab al-furiid, who are the inheritors of the deceased without
exception, provided the basis for their inheritance is nasab (blood relationship).
This principle is supported by the teachings of Allah (Exalted be He):

N

R (o D8 T AT S 3 iy 5] glais AT 515

«...But kindred by blood are nearer to one another (regarding inheritance) in the
decree ordained by Allah. Verily, Allah is the All-Knower of everything.»
(Al-Anfal, 08:75)

This indicates that heirs possessing this type of familial relationship are
entitled to radd. In contrast, spouses are typically excluded from radd as they
are not connected by blood, which aligns with the majority view on this matter.
However, some scholars argue that spouses should be treated equally to other heirs,
similar to the treatment during ‘awl, where all shares are proportionately reduced.
Consequently, in instances of radd, spouses should also be considered. This latter
interpretation appears to be the most accurate and logically consistent with the
principles outlined in the Qur’an.”* Allah (Exalted be He) knows best.

9.8.2.5 Rules of Exclusion (Hajb)

The regulations governing the distribution of shares among heirs, as well as the
entitlements of various relatives, are subject to modification by specific principles
and guidelines. These regulations, which prioritize certain familial relationships
over others, were established by Islamic jurists. In the absence of these regulatory
frameworks, all relatives—both immediate and extended—would assert claims to
inheritance concurrently. The primary objective of the rules of exclusion (hajb)
is to ascertain the relative priority and preference of an heir, determined by their
relationship to the deceased. Through the application of these principles, it is
possible to identify which heirs possess the right to inherit and which do not.?*

225. Al-Sa‘di, ‘Abd al-Rahman bin Nasir, Taysir al-Karim al-Rahman fi Tafsir Kalam al-Mannan, Q4:11-2, pp. 181-2.

226. NOTE: The primary heirs — i.e. son, daughter, husband, wife, father, and mother — are never excluded from inheritance. The
secondary heirs include son’s daughter(s), grandfather, grandmother, and collaterals. They sometimes inherit while at other
times, may be either fully or partially excluded by a primary heir.
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Exclusion is of two types: Partial (imperfect) and Total (perfect).
9.8.2.5.1 Partial (Imperfect) Exclusion

1. When an heir is excluded from their original right and is allowed to have a
different right. For example, the son excludes the daughter as a sharer and
places her in the category of residuary heirs.

2. Where there is a partial reduction of the specific share due to the presence of
certain heirs. For instance, the share of a spouse is reduced due to the presence
of a child or an agnatic descendant.

9.8.2.5.2 Total (Perfect) Exclusion

It refers to a situation where a person, though entitled otherwise, is excluded based
on three principles.?’

PRINCIPLE I “Nearer in degree excludes the more remote.” For example, son
excludes son’s son, and father excludes grandfather.

PRINCIPLE II “Full blood brothers exclude half-blood brothers.” An important
exception is that uterine siblings are not excluded on this ground.

PRINCIPLE III “A person who is related to the deceased through another is
excluded by the presence of the latter.” Individuals who are related to one another
through a third party are prohibited from inheriting from each other while the
third party is still alive. For instance, siblings and their grandfather cannot inherit
from each other in the presence of their father. However, siblings—whether full,
consanguine, or uterine—are permitted to inherit in the presence of their mother.
It is important to note that the death of the father does not automatically grant the
grandchildren the right to inherit from the grandfather; they may still be excluded
by their uncles. Likewise, even in the event of the father's death, siblings may be
excluded from inheriting from one another if they have surviving sons.

227. For more details, see Al-Katib, ‘Abd al-Samad bin Muhammad, Kitab al-Fara’id, 72-76.
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9.8.2.5.3 Examples of Exclusion in All of Its Categories

6 Explanation
Partial exclusion from 13 to 1/6 due to the existence of a child
16 M 1
of the deceased.
12 D 3 She gets it because she is alone; nobody else at her degree.
6 ) | She gets 1/6 of the estate which is the completion of the portion
allocated for the daughters.
Nil GM - Excluded by the mother.
‘Asib SSS 1 Takes the remainder as an agnate.
Nil FB - Excluded by the SSS.
A person died leaving behind his M, D, SD, GM, SSS, and FB.
24 Explanation
Partially excluded from 7z ‘sib to 1/6 due to the existence of the
16 F 4 .
deceased’s child.
‘Asib S 13 Takes the remainder as an agnate.
Nil SS - Totally excluded by the nearest son.
16 GM 4 Gets it as a replacement of a mother.
Partially excluded from 14 to 1/8 due to the existence of the
8 4W 3 s Al
deceased’s child.
A person died leaving behind his F, S, SS, GM, and 4W
6 Explanation
16 F 1 He gets it due to the existence of a female child of the deceased.
Partially excluded from 1/3 to 1/6 due to the existence of a child
1/6 M 1
of the deceased.
n D 4 They get it because they are more than one, and there is no son
at their level.
Nil 2FS - Totally excluded by the father.
Nil 2CS - Totally excluded by the father.
Nil 2US - Totally excluded by the father.

A person died leaving behind his F, M, 2D, 2FS, 2CS, and 2US
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6 —>9(x5=)| 45 | Explanation
7 u 3 15 He' gets it because the deceased did not leave a
child.
2 FS 3 15 She gets it because she is alone, nobody else at her
degree. There is no one to exclude her as well.
6 2CS | 5 They get 16 as a completion of the of the 23
allocated for the sisters.
UB They all share 1/3 because they are more than one
13 2US 2 10| and there is nobody to exclude them.
Cx o Did not get anything because he is an agnate, and
Asib U - . .
there is no residue.

A person died leaving behind her H, FS, 2CS, UB, 2US, and U

9.8.2.6 Grandfather (GF)

The grandfather, specifically the father’s father, is entitled to inherit only in the
event that the father is deceased. In such circumstances, the grandfather assumes
the role of the father and receives his designated share in the absence of the latter.
However, when full or consanguine siblings are also present, there is a divergence
of opinion among scholars regarding the grandfather’s share, as neither the Qur’an
nor the Sunnah explicitly outline his portion in these scenarios.

On one occasion, ‘Ali (May Allah be pleased with him) was quoted to have said:
55815 380 G aiilh 8 a6k

Whoever is happy to break into Hellfire let him judge between a grandfather and
brothers.228

The complexities of Islamic inheritance necessitate the formulation and
systematization of legal rules regarding the role of a grandfather in inheritance
matters. Consequently, early Muslim jurists diligently sought to render a legal
opinion on the grandfather's status by examining the general teachings of the
Qur’an, the Sunnah, and the diverse viewpoints of the Companions (May Allah be
pleased with them). This body of opinion may be categorized into two principal
groups: the Hanafis and the majority of other legal schools (madhabs).

228. Al-Bayhaqi, Ahmad bin al-Husayn bin "Ali, Al-Sunan al-Kubra, vol. 6, no. 12416. However, this narration is weak.
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The Hanafi school has adopted the perspective of various Companions (May
Allah be pleased with them), including Aba Bakr, Ibn ‘Abbas, ‘Abd Allah bin al-
Zubayr, and others, who contended that a grandfather can assume the role of a
father in matters of inheritance, thereby excluding all full and consanguine siblings
from inheritance precedence.”?”” According to this perspective, the verses of the
Quran that delineate the inheritance rights of a father should similarly be applied
to a grandfather. As a result, all siblings are precluded from inheriting from a
grandfather.

In contrast to the Hanaft school of thought, the majority of other jurisprudential
schools, including the Maliki, Shafi‘1, and Hanbali schools, as well as scholars
such as Abil Yusuf and Muhammad bin al-Hasan al-Shaybani, maintain that both
full and consanguine siblings are entitled to inherit alongside their grandfather.*°
The position of this group posits that full and consanguine siblings possess a
relationship to the deceased that is equivalent in degree to that of the grandfather.
Specifically, the grandfather's connection to the deceased is mediated through
their father, which parallels the relationship of full and consanguine siblings.
Additionally, prioritizing the grandfather while disregarding the claims of full and
consanguine siblings would result in an inequitable outcome for the latter. This
viewpoint is rooted in the perspectives held by the majority of the Companions,
such as ‘Alf bin Abi Talib, Ibn Mas Gd, and Zayd bin Thabit**!' and many others
(May Allah be pleased with them).?*’t Consequently, due to the equitable and
judicious nature of this perspective, numerous Muslim nations have adopted it
within their Shar ‘ah courts. The cases involving grandfathers in conjunction with
either full or consanguine siblings can be categorized into two distinct groups: (1)
cases involving a grandfather alongside either full or consanguine siblings, but not
both; and (2) cases involving a grandfather together with either full or consanguine
siblings in addition to any Quranic sharer(s).

Part One: Grandfather Together with Either Full or Consanguine Siblings but
Not Both

There are two distinct cases to consider in this matter, and the most effective
approach to determining the optimal option for the grandfather is through a thorough
comparison of precise calculations:

229. Tbn Qudamah, ‘Abd Allah bin Ahmad, Al-Mughni, vol. 9, pp. 65-6.

230. Al-Katib, ‘Abd al-Samad bin Muhammad, Kitab al-Fara 'id, 186-7; Tbn Qudamah, ‘Abd Allah bin Ahmad, Al-Mughni, vol.
9, pp. 66.

231. The Prophet (Peace and Blessings of Allah be upon him) himself declared that he was the most knowledgable of the
Companions (May Allah be pleased with them) on inheritance; See Al-Tirmidhi, Sunan al-Tirmidhi, no. 4144

232. Tbn Qudamah, ‘Abd Allah bin Ahmad, Al-Mughni, vol. 9, pp. 66.
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THE FIRST CASE is the concept known as al-mugasamah which refers to the
distribution of inheritance whereby the grandfather receives a share that is divided
among the siblings. In this arrangement, the grandfather is treated as one of the
brothers, resulting in his receiving twice the portion allotted to one sister.

Formula: this is when the number of siblings” heads®** inheriting with the grandfather
is less than four. This can happen in only five (5) situations: Grandfather with either
one sister; or two sisters; or one brother; or one brother and one sister; or with three

sisters.
Explanation
‘Asib GF 2 He does mugasamah because he acts as a sibling to the full sister.
‘Asibah FS 1 She shares the portion with GF.
Explanation
‘Asib GF He does mugasamah because he acts as a sibling to the full sisters.
‘Asibah 2FS They share the portions with GF.
2 Explanation
‘Asib GF 1 He acts as a sibling to the full brother
‘Asib FB 1 He does mugasamah with the GF.
5 Explanation
‘Asib GF 2 He acts as a sibling to both of them.
‘Asib FB 2 He does mugdasamah with both GF and the full sister.
‘Asibah FS 1 She shares the portion with both GF and FB.
5 Explanation
‘Asib GF 2 He acts as a sibling to the full sisters.
FS 1
‘Asibaat FS 1 They share the portion with GF.
FS 1

THE SECOND CASE is where the grandfather takes 1/3 of the total estate.

Formula: this is when the siblings’ heads are more than four. The examples of this
option are endless, e.g. Grandfather with three brothers; or two brothers and one

sister; or five sisters, etc.

233. Number of heads: this is the number of heirs if they are of the same gender. But if the heirs are of a mixed gender, they are
classified based on a head-count instead. A male is counted as “2 heads” while a female is counted as “1 head.”
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3(x35) 9 Each
GF 1
3FB 2 6 2
3(x5=) 15 Each
GF 1 5
SFS 2 10 2
3(x5=) 15 Each
GF 1 5 5
2FB 8
S 2 10 >

Part Two: Grandfather Together with Either Full or Consanguine Siblings, as
well as Quranic Sharer(s)

Muslim jurists have agreed that Quranic sharers are always given priority over
others, and that whenever the grandfather and full or consanguine siblings inherit
together with any Quranic sharer, the grandfather should be given the best of the
following:

1.  An equal share
. 173 of the remainder
3. 1/6 of the total

Obviously, finding out which of the above shares is the best for the grandfather
will only be possible through comparison of accurate calculations.

1. al-Mugasamah

Formula: The application of al-Mugdsamah occurs under specific conditions
related to the distribution of an estate among heirs. This practice is relevant when
the remaining estate, after the allocation of portions to the heirs, constitutes 12 or
more of the total estate, provided that the number of siblings does not exceed three.
Alternatively, it is applicable when the remainder is less than 122 but exceeds 1/3,
with the condition that the total number of siblings is two or fewer. Additionally,
al-Mugdasamah is relevant when the remaining estate equals 1/3, and the number
of siblings is less than two. Some illustrative examples of this concept include:**
Grandfather with wife and sister; or daughter and sister; or mother and brother; or
husband and brother; or wife, brother, and sister; or wife, grandmother, and three
sisters; or son’s daughter, brother, and sister; or mother, wife, and brother.

234. All siblings are either full or consanguine.
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4

w 1

GF 2

FS 1
4(x5=) 20
w 1 5
GF 6
FB 3 6
FS 3

In these cases, the best portion for the grandfather will only be in sharing the
remainder with brothers.

2. 173 of the remainder (after the portions of the heirs)

Formula: This situation arises when the remainder constitutes more than half of
the estate, and the number of siblings involved exceeds four. Examples include:**
Grandfather with three brothers and wife; or two brothers, one sister, and mother;
or one brother, three sisters, and grandmother; or five sisters and one wife; or three
brothers, three sisters, mother, and one wife.

4(x3=) 12
w 1 3
GF 1 3
3FB 2 6
36 (x3=) 108
W 9 27
M 6 18
GF 7 21
3FB 14 42

3. 16 of the estate 14

Formula: In this scenario, the conditions include instances where the remainder is
less than 12 but greater than 14 , and the number of siblings is greater than two.
Additionally, it applies when the remainder equals 14 and the number of siblings

235. All siblings are either full or consanguine.
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is two or more, or when the remainder is less than 1/4. Under these circumstances,
a division of 1/6 would be more favorable for the grandfather. Several examples
demonstrate these principles.:**® Grandfather with daughter, mother, brother and
sister; or son’s daughter, wife, and three sisters; or daughter, husband and a brother;
or wife, two daughters, and one sister.

12
D 6
H 3
GF 2
FB 1
24
2D 16
W
GF 4
FS

NOTE

In cases where the grandfather's estate involves both full siblings and consanguine
siblings, the rule stipulates that all siblings will be included in the calculations
without excluding consanguine siblings, treating them as equally related by blood.
Upon the allocation of the grandfather’s share, the typical rules of exclusion will be
employed accordingly. Specifically, full siblings will exclude consanguine siblings
once the grandfather’s share has been distributed. Conversely, if the scenario only
involves full sisters and consanguine sisters, all individuals will be counted as if
they share an equal blood relationship. Following the allocation of a minimum 1/3
of the estate to the grandfather's designated heirs, the full sisters will collectively
receive 273 of the estate, which effectively depletes the entire estate. As a result, no
residual assets will be left for the consanguine sisters.

236. All siblings are either full or consanguine.
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9.8.2.6.1 Exceptional Case of al-Akdariyyah

This case is referred to as al-Akdariyyah, which translates to "troubling," due to
awoman who challenged Zayd bin Thabit (May Allah be pleased with him) regarding
his position that resulted in her being excluded from inheritance. Meanwhile, the
designated Quranic heirs and her grandfather received their respective shares of
the inheritance.?*” She engaged him in a discourse by challenging his perspective
and successfully persuaded him to reconsider her case pertaining to inheritance,
as she believed that the prevailing interpretation required certain modifications.
Upon re-evaluating her situation, Zayd bin Thabit (may Allah be pleased with him)
determined that her case indeed deviated from conventional circumstances. This
necessitated a tailored resolution whereby he consolidated her shares with those of
her grandfather, allocating one portion to her and two portions to her grandfather,
following the deduction of the Quranic shares.

6 9 9(x3=) 27 Each
H 3 3 9
M 2 2 6
3 GF 1 1 4 12 8
FS ? 3 4

Al-Akdariyyah: H, M, GF, and FS

According to the established principles of inheritance, a full sister is precluded
from receiving a fixed share of the estate in the presence of a grandfather; she is
obligated to share the remainder with him, except under specific circumstances. In
the presence of the husband, mother, grandfather, and a full or consanguine sister,
the full sister is entitled to her fixed share, which is one-half, provided that the
grandfather is absent. Consequently, the lowest common denominator (LCD) is
adjusted to nine through the principle of ‘awl. Following this adjustment, the full
sister and the grandfather collectively take into account their respective shares.
Subsequently, the grandfather is treated as a brother, resulting in his receiving
double the portion allocated to one sister, in accordance with the principle of
mugqasamah.*

NOTE

All madhabs agree that the grandfather excludes uterine siblings.**’

237. For other possible reasons for this name, see Al-Mawsi ‘ah al-Fighiyyah, vol. 6, p. 97.
238. See § al-Akdariyyah in the poem of inheritance by ‘Abd al-Malik al-Fatani, found in Majma' Muhimmat Al-Mutiin, 62.
239. Al-Mawsi ‘ah al-Fighiyyah, vol. 3, p. 33.
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9.8.3 Distant kindred (Dhawrt al-Arham)

The term "Arham" is the plural form of "rahim," which is generally interpreted
as pertaining to the womb. This concept encompasses maternal relationships and
affiliations. Specifically, it includes every blood relative of the deceased who
does not qualify as a sharer or a residuary heir within the classification of heirs.?*
Female agnates, in conjunction with both male and female cognates, collectively
comprise this specific class. The sole exceptions to this categorization are uterine
siblings and grandmothers, who are considered sharers. This class may encompass
the children of a daughter, the children of a son’s daughter, maternal grandfathers,
as well as the daughters of brothers and the daughters of paternal uncles. The Hanaft
school, aligning with certain Companions of the Prophet (May Allah be pleased
with them), maintains the position that these individuals should receive a share
from the estate of the deceased. According to this perspective, distant relatives
should be prioritized over non-relatives, including the public treasury (bayt al-mal).
Conversely, the Malikt and Shafi‘T schools adhere to the view of another group of
Companions (May Allah be pleased with them) which asserts that no share shall
be allocated to these individuals. They argue that any remaining assets should be
directed to the public treasury.?!

Dhawt al-arham refers to relatives who do not qualify as either Quranic
sharers or residuary heirs. According to the HanafT school of thought, individuals
categorized as dhawi al-arham are entitled to inheritance only in the absence of
both Quranic sharers and residuary heirs. In instances where a husband or wife is
present, after allocating the fixed shares designated by the Quran, any remaining
estate will be distributed to the dhawi al-arham.

Conversely, the Shafi‘T school posits that the bayt al-mal (state treasury) takes
precedence over dhawi al-arham, provided that it is effectively managed and
operational. Should there be an absence of a functional bayt al-mal along with
a lack of Quranic sharers or residuary heirs, the dhawi al-arham would then be
eligible to inherit.

Furthermore, both the Shafi'T and Malik1 schools contend that the Quran
explicitly recognizes Quranic sharers and residuary heirs but does not mention dhawit
al-arham as legitimate heirs. They also reference a narrative wherein the Prophet
Muhammad (Peace and Blessings of Allah be upon him) was queried regarding the
inheritance shares of paternal and maternal aunts, to which he responded that he
had been informed by Jibril (Peace be upon him) that no inheritance shares exist for
either group.?*

240. Ibid., p. 53.
241. Ibid., pp. 45 and 53.
242. Al-Bayhaqi, Ahmad bin al-Husayn bin ‘Alf, A/-Sunan al-Kubra, no. 12204.
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The proponents, i.e. the Hanafis and Hanbalis, support their argument by
quoting the following ayah:

e oo 8 AT G)2AT U b iy 5 At SR NT

«...But kindred by blood are nearer to one another (regarding inheritance) in the
decree ordained by Allah. Verily, Allah is the All-Knower of everything.»
(Sirah al-Anfal, 08:75)

According to them, the referenced verse indicates that, in matters of inheritance,
certain relatives are prioritized over others. The term "Dhawi al-arham," as
mentioned in the Qur’an, encompasses all familial connections, including sharers,
agnates, and those whose inheritance shares are not explicitly defined. Proponents
of this interpretation assert that the verse pertains to these relatives, thereby
establishing their rights. They maintain that this entitlement is not a novel addition
to the divine ordinance. Furthermore, they support their position by citing specific
traditions in which the Prophet Muhammad (Peace and Blessings be upon him)
allocated the estate to a maternal uncle.?*

9.8.3.1 Order of Inheritance of Dhawrt al-Arham
Dhawrt al-arham are of four types and inherit in the following order:

1. Those who originated from the deceased such as daughter’s children or son’s
daughter’s children.

2. Those from whom the deceased has originated such as maternal grandfather or
father’s mother’s mother.

3. Collaterals or those who originated from the deceased parents such as the
children of sisters whether they are full, consanguine, or uterine and the
daughters of brothers whether they are full, consanguine, or uterine.

4. Those who originate from the deceased’s grandparents such as parental aunts,
maternal uncles and maternal aunts, i.e. full, consanguine, or uterine sisters of
the father, mother’s brothers, and mother’s sisters.

243. Abu Dawtd Sulayman bin al-Ash‘ath, Sunan Abi Dawid, no. 2899; Al-Tirmidhi, Sunan al-Tirmidhi, no. 2248, and Imam
al-Tirmidhi graded it hasan; Ibn Majah, 4/-Sunan, no. 2746.



9.8.3.2 Example

Chapter 9: Inheritance

The scholars who are of the view that dhawi al-arham inherit are divided into

groups:

a. The view of al-Qarabah: This means that the closest among the dhawi al-
arham in terms of order, degree, and strength of blood tie takes the whole
estate and excludes the most remote in terms of degree and strength of blood

tie.

The view of al-Tanzil: This means that each one of the dhawr al-arham inherits

the share of the one who connected him to the deceased — in other words,
replaces the one who connected him to the deceased. The following is an
illustration of the said controversy to ease its understanding:

Distant kindred

The connection

The view of al-Tanzil

The view of al-Qarabah

6

DS

Daughter

Takes the whole estate

SDS

Son’s daughter

Father’s sister

Father

3
1
2
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9.9 QUESTIONS

L.

2.

o

© o ao

10.

11.

What is the meaning of inheritance?
Discuss the pillars of inheritance.
Discuss the conditions of inheritance.

What are the causes of inheritance and the classification of heirs in relation to
each one of them?

Discuss the factors depriving an heir from inheritance and their supporting
evidence(s).

List down the number of heirs from both the males and females.
Discuss the ‘asabah and their order of priority in inheritance.

Mark as TRUE or FALSE:

The two types of inheritance are fard and a ‘s1b.

Fard is only inherited by female heirs whereas fa ‘sib is only inherited by the
male heirs.

There are four ayat from the Quran that discuss the entire law of inheritance.
A daughter can only inherit half of the estate in the absence of her father.

A full sister gets two-thirds of the estate in the presence of the full brother.

A husband gets a quarter of the estate in the presence of a mother.

Whoever is deprived from inheritance by wasf'is like somebody who does not
exist.

There are two types of hajb: hajb shakhs and hajb wasf.

Write an essay discussing the law of exclusions and inheritance in detail.
Write an essay explaining ta ‘sib and all its forms in detail.

Write an essay discussing the fixed portions and the individuals inheriting
each one of them in detail.



Chapter 9: Inheritance

FURTHER READING MATERIALS

1. Al-Katib, ‘Abd al-Samad bin Muhammad. Kitab al-Farad’id. Madinah:
Islamic University of Madinah, 2001.

2. Al-Fawzan, Salih bin Fawzan bin ‘Abd Allah. 4/-Tahqiqgat al-Mardiyyah
fi al-Mabahith al-Fardiyyah. Riyadh: Maktabah al-Ma‘arif, 1986.

3. Al-Ta'tmat, Hani. Figh al-Ahwal al-Shakhsiyyah fi al-Mirvath wa
al-Wasiyyah. Amman: Dar al-Shurtq, 2007.
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CONCLUSION

In conclusion, this compilation represents an effort to enhance the
understanding of Islamic economics among students. The primary objective of this
textbook is to facilitate an accessible comprehension of the topics presented. The
authors aspire to have achieved this goal. The content of this work is primarily
derived from the teachings of the Qur’an and the Sunnah of Prophet Muhammad
(Peace and Blessings of Allah be upon him).

As the world continues to modernize, the principles of Islam and the
knowledge it imparts become increasingly pertinent to the lives of Muslims. The
complexities of the contemporary global economy—characterized by globalization,
heightened interdependence among nations, and the emergence of transnational
corporations—should not lead to confusion. It is imperative for Muslims and
students to recognize that Islam, particularly in the context of figh, provides
guidance for all new circumstances that arise.

It should be noted, however, that the scope of this book is intentionally
limited to foundational concepts. The authors hope that the basic knowledge
presented herein will inspire students and seekers of knowledge to explore and
deepen their understanding of mu ‘amalat.

Moreover, the authors humbly advise students of Islamic economics and
those pursuing knowledge that a Muslim should refrain from making statements
or taking actions on any issue without first understanding what Allah has revealed
concerning that matter.
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«And follow not (O man, i.e. say not, or do not, or witness not) that of which you
have no knowledge. Verily! The hearing, and the sight, and the heart, of each of
those one will be questioned (by Allah).»

(Al-Isra’, Q17:36)
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This book is to address pertinent issues related to wealth management

and distribution within the framework of Islam. It seeks to provide a

clear and comprehensive understanding of the topics under

discussion, catering not only to students but also to anyone pursuing
knowledge of Islamic principles.

The methodology employed in this compilation draws upon the

Qur’an, Sunnah, the opinions of the Companions, and the consensus

of scholars. In cases of controversy, different perspectives are

generally not elaborated upon unless deemed necessary. Instead, the

book presents the most authoritative opinions from scholars, as
guided by relevant texts, in a succinct manner.

The authors have concentrated on delivering essential information for
students in this field of study, prioritizing brevity. The content is
organized into chapters by topic, including bayt al-mal, zakah,
voluntary sadagah, hibah, wagf, wasiyyah, estate administration, and
inheritance. The discussion commences with bayt almal,as it serves as
the central theme that intersects with the other topics. It is imperative
for students to familiarize themselves with bayt al-mal prior to
engaging with subsequent subjects.
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